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Current Topics. 
THE BANKRUPT AcT.—Notwithstanding the house of rep- 


CLAss LEGISLATION.—The decision of the St. Louis Court 
of Appeals in State of Missouri, ex re/. Patrick v. Wallbridge, 


resentatives passed last winter, by such a large majority and | Which we elsewhere print, will, we are satisfied, meet with the 


with such precipitate and indecent haste, a bill repealing the 
bankrupt law, it seems probable that it will not be repealed. 
A conference committee has been at work upon a bill amend- 
ing the law—introduced, we believe, by Senator Thurman of 
Ohio—which provides for a modification of section 5108 of 
the revised statutes. The substance of the amendment is 
that no voluntary assignment by a debtor, or debtors, of all 
his or their property, heretofore or hereafter made, in good 
faith, for the benefit of all his or their creditors, ratably and 
without creating any preference, and valid, according to the 
law of the state, where made, shall, of itself, in event of his 
or their being subsequently adjudicated bankrupts in a pro- 
ceeding of involuntary bankruptcy, be a bar to the discharge 
of such debtor or debtors. 

It appears that the conference committee has now reported 
in its favor. The adoption of this amendment would seem 
to indicate an abandonment of any idea of repeal at this ‘es- 
sionof Congress. In our judgment, the mercantile portion of 
the community will never consent to a repeal of the bankrupt 
act, notwithstanding its many imperfections. The power given 
by that act to arrest and imprison fraudulent debtors is, in 
very many cases, the only remedy the creditor has. The 
amendments of 1874 were conceived entirely in the interests 
of the debtor community, and are known to have been ‘the 
cloak of innumerable frauds. But notwithstanding this, the 
act, as it now stands, affords the creditor class far greater pro- 
tection than they would have if remitted to the race of dili- 
gence required by the wretched attachment and insolvent laws 
of yiany of the states. 


‘A Uservut Hinv.—It is a great deal easier to edit a law 
journal with a pair of scissors than by any other means. 
Quite a number of our legal exchanges are edited in this 
way, but we do not wish to be understood as complaining of 
this ; if their readers are satisfied, we ought to be. But what 
we do complain of is this: itis as muchas we can do to edit 
one law journal and do it tolerably well, and we do not like 
to be pressed into the service, willy-nilly, by the editors of 
other law journals, without either compensation or glory. 


ourselves at this time editing, in whole or in part, four or 
five law journals, while we are getting pay for editing but 
one. If those editors who, on the approach of the heated 
term, quit theirsanctums, and go a-fishing, leaving the editorial 
charge of their publications in the hands of those two inter- 
esting bipeds, the printer’s devil and the editorial shears, will 
instruct the aforesaid devil that, before he scissors out whole 
pages of this journal and gives them to the compositor, he 
should append to each article, in italics, so as to make them 
conspicuous, the words, Central Law Journal, we should be 
much obligedto them. By doing this, they might possibly in- 
crease our subscription list, although at the expense of theirs. 
We know that the most careful and conscientious editors 
sometimes accidentally omit to give credit for articles taken 
from other journals. These remarks are not intended to ap- 
ply to such; they are intended as a fricndly nudge to those 
who honor the rule of journalistic etiquette, of which we are 
speaking, more frequently in the breach than in the observ- 
ance. If they will heed this hint, it will save them and us the 


hearty approval of the St. Louis bar, notwithstanding an at- 
tempt has been made by a writer in one of the daily journals 
to cast doubt uponits soundness. The act in question belongs 
to a most pestiferous species of class legislation. For anum- 
ber of years back, it has been the frequent practice of parties 
to litigation in St. Louis county to change the venue, so to 
speak, to Jefferson City, by attending before the legislature 
there and attempting to lobby through special laws changing 
the rules of evidence, so as to suit their particular purposes. 
In this case the itinerant litigant is believed to have been a 
prominent St. Louis Life Insurance Company, against which 
anumber of suits had been brought in this county, alleged by 
the defendant to have been “ blackmailing,” and “ fishing” 
suits. The real object of this act is believed to have been to 
embarrass or prevent the bringing of such suits, and to pre- 
vent, as far as possible, a probing into the internal affairs of 
the concern. At the time this bill was introduced, we had in 
St. Louis a bar association in active and healthy existence, 
the courts were in session and the judges were accessible, 
and their opinions might easily have been obtained as to the 
propriety of this measure; but neither this body nor the 
judges, as we are advised, knew anything about the bill, un- 
til it had become a law. It met with the almost unanimous 
disapprobation of the bar, and undoubtedly never would 
have been passed, if the bench and bar of this county had 
been consulted in regard to it. It was an abominable piece 
of iegislation, in whatever aspect it may be considered, and 
we are heartily glad that the court of appeals has stamped it 
out. There is no principle, founded either in public policy 
or sound morals, which would clothe a life insurance company 
with immunity against revealing to any of its thousands of 
policy holders its internal affairs. Fishing and blackmailing 
litigation has no terrors for honest men. 





INTER-MINGLING PROPERTY IN CoMMON Mass.—In the 
Supreme Court of the United States during its last term, a 
single opinion was delivered by the chief justice in thirteen 
cases known as the intermingled cotton cases,which came from 
the Court of Claims on appeal by the United States. The 
facts in all the cases were identical. During the years 1863, 
1864, and 1865 large quantities of cotton were captured by 
the military forces of the United States, and taken from the 
owners in the state of Mississippi. The identity of the sev- 
eral parcels so captured was destroyed, and the property of 
each owner could not be traced. A very large quantity was 
used by the army of the United States for defensive purposes 
in the vicinity of Vicksburg. Much of it was stolen, de- 
stroyed, or otherwise lost. After the surrender of Vicks- 
burg, such as could be found and saved was collected at that 
place and at Natchez, and afterwards intermingled and stored 
in acommon mass. Subsequently, it was sent forward and 
sold by the treasury agents in the same intermingled condi- 
tion. The proceeds were paid into the treasury as a com- 
mon fund produced from the sale of this common mass of 
unidentified cotton, shipped and received under these circum- 
stances. The Court of Claims found as a fact that the cotton 
of each of these severa! plaintiffs contributed to and formed 
part of this mass so intermingled andsold. This finding was 
not based upon evidence specifically tracing the property of 





pain of mentioning their names hereafter. 


each claimant, but upon the assumption that, under the cir- 
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cumstances attending these collections, all cotton started 
from the place of capture, on the way to Vicksburg or Nat- 
chez, in a manner that would naturally carry it into the mass, 
must be presumed to have gone there, unless it was shown to 
have been lost or shipped. to some other point. The court 
upon this finding ascertained the amount of the fund remain- 
ing in the treasury, after deducting payments theretofore 
made to other claimants, the number of bales sold to create 
the fund for which payment had not already been made and 
the number of bales contributed by each of these plaintiffs to 
the common'mass. It then gave judgment in favor of the plaint- 
iff in each case fora sum which bore the same proportijon to the 
whole fund still on hand that the number of his bales did to 
the whole number then represented by the fund. Chief Jus- 
tice Waite in delivering the judgment of the court approved 
the finding of the court below. The aggregate of the whole 
is no more than the amount of money in the treasury to the 
credit of the fund, and is a trust for the benefit of such as 
should establish their claim to it, under the provisions of the 
abandoned and captured property act. Each contributor to 
acommon fund becomes interested in the fund in proportion 
to his contribution. Each owner of property intermingled 
with other property of the same kind and value, and stored 
in a common mass, becomes the owner as tenant in common 
of an interest in the mass proportionate to his contribution. 
If loss occurs while the common owncrship continues, each 
owncr must sustain his proportionate share. Here the prop- 
erty of different owners was intermingled in a common mass, 
There was, therefore, an ownership in common. The Court 
of Claims, ascertaining that there was likely to be a deficiency 
in the fund, very properly brought all the several claimants 
together, and conducted the suits in such a manner as to com- 
pel them to litigate with each other. The judgments ren- 
dered represent the result of this litigation. The several 
claimants are satisfied. The time has elapsed within which 
new claims can be presented against the fund, and, so far as 
can be discovered, substantial justice has been done. The 
United States have only been made liable for cotton, the pro- 
ceeds of which have been clearly traced into the treasury, and 
these judgments discharge them from further responsibility 
on that account. 





Copyright is not Assertable in a Protected Work. 
Recently in the United States Circuit Court for the Eastern 
District of Pennsylvania, in the case of the Centennial Cata- 
logue Co. v. Porter et al., 2 Weekly Notes, 601, an injunction 
was asked for to restrain the defendants, who, it was alleged, 
were about to issue a catalogue of the exhibitors at the Cen- 
tennial Exhibition at Philadelphia. The bill set forth that 
the commission had partly written, and were causing to be 
written with as much expedition as possible, manuscripts of 
the official catalogues of the several departments of the ex- 
hibition ; that on the 25th Sept., 1875, they deposited in the 
office of the Librarian of Congress the titles of separate 
books, in the following form :—United States Centennial Com- 
mission. International Exhibition, 1876. Official Catalogue 
of the Department of Mining. Metallurgy, Manufactures, 
Education and Science. All rights reserved. Philadelphia, 
1876 ; together with similar titles for the departments of Agri- 
culture, Horticulture, Machinery and Art; the rights whereof 
they claimed as proprietors under the copyright laws of the 
United States ; that on Nov. ist, 1875, the centennial board of 
finance, with the consent of the commission, granted the exclu- 
sive right of publishing said catalogues to the assignors of com- 
plainants, and that portions of the catalogues had been already 
printed by complainants. 
The plaintiffs’ book was in a form called a dummy, i. e., a! 








book containing a few printed leaves followed by blank ones, 
The plaintiffs contended that although subject-matter open 
to all the world can not be copyrighted, as a general principle, 
in this particular case it was different, because the information 
from which alone a catalogue could be prepared had been ex- 
pressly reserved to the commission and their assigns, and all 
exhibitors and visitors were subject to the reservation by the 
published regulations. The objection was to the publication 
by the defendants of a list of leading exhibitors. They fur- 
ther maintained that by taking the initiatory steps in record- 
ing the title, they became entitled to protection, and the con- 
gressional librarian in his pamphlet of instructions declares 
that a copyright may be secured for a projected as well as for 
a completed work, and cited 2 Morgan’s Law of Literature, 
232 ; Pulte v. Derby, 5 McLean, 332; Roberts v. Meyers, 13 
Mo. Law. Rep. 401; Boucicault v. Wood, 2 Bissel’s Rep. 34; 
Abernethy v. Hutchinson, 1 Hall & Twell’s Chan. Rep. 28; 
Prince Albert v. Strange, 2 De G. & M. 674; Rev. Stat. sic. 
4964 and 4970. 

Cadwalader, J., considered that the plaintiffs were not in a 
condition to make such a book as shown in the application. 
It was somcthing new to him that copyright was applicable to 
an inchoate and intended publication. Assuming that a manu- 
script could be copyrighted, the question was whether it must 
not be in the form in which it isto be printed. The difficulty 
was that the plaintiffs had no copyright in the subject but 
only in the work. If there is anything but literary piracy, 
their remedy is in the state courts. There is no remedy in 
the United States Court until it comes to infringment of liter- 
ary property. The plaintiffs go upon the ground of literary 
property, not in print and only partly in manuscript. The 
jurisdiction of the court is only over printed matter. The 
mere threat to print a book does not give it jurisdiction. 
The act says a book, not an intended book. The injunction 
was therefore refused. 


Constitutional Law. 
STATE OF MISSOURI EX REL. PATRICK v. WALLBRIDGE. 
St. Louis Court of Appeals, June Term, 1876. 


Hon. Tuomas T. Gantt, Chief Justice. 


*“ Epwarp A, Lewis. 


Ropert A. BAKEWELL, { Judges. 


“ 


The act of the General Assembly of Missouri, approved Feburary 17, 1875, enti- 
tled ‘‘Anact to regulate the taking of depositions in civil cases in the county of 
St. Louis,’’ Held unconstitutional, 


The opinion of the court was delivered by Gantt, C. J. 

Application for a writ of mandamus, 

A suit being commenced in the St. Louis Circuit Court, returnable to 
the term, 1876, the defendants seek to take depositions de bene esse 
under the provisions of sections 28 and following of chap. 144 G. 5. 
(sections 1, and following of chap. 44 and 1 Wagner’s Statutes, pp. 522 
and following). The plaintiff resists this on the ground that the defend- 
ants have not complied witl the requirements of the act of the general 
assembly, approved Feburary 17, 1875, entitled ‘“‘ An act to regulate 
the taking of depositions in civil cases in the county of St. Louis.” It 
is admitted that if the provisions of this act are binding, defendant has 
no right to take the proposed depositions ; and if they are not binding, that 
a mandamus should issue to the notary public who has commenced the 
taking of said depositions to proceed to their completion. The only ques- 
tion then is as to the obligation of this act. The relator claims that it is 
unconstitutional, in that it violates that part of the constitution then in 
force (3 27 of Art. IV of the constitution of 1865), which declares that the 

neral assembly shall pass no law for any case for which provision can 

made by a general law. 

The first section of the act of 17th of Feburary, 1875, forbids the 
taking of the depositions of witnesses in St. Louis county [to be used] 
in any civil cause or proceeding in law or equity pending before an 
court of record or justice’s court in said county, except under the fol- 
lowing restrictions and limitations : 

“1. In cases pending in courts of record, where the several pleadings 
preg eg complete the issues on the merits have not been filed, any 
party who denies the taking of such depositions shall, in the first in- 
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stance, either himself or by his agent or attorney, made and file with the 
clerk of said court an affidavit alleging,” ete. 

«2. In cases where issues have been made up, and in cases pending 
before any justice of the peace, a like affidavit shall be filed, ete. On 
the filing of the affidavit hereafter [sic] provided for, the clerk of said 
court of record, or the judge, or the justice’s court, shall issue an 
order,” ete. 

The second section of this act declares the mode of dealing with a 
witness, who, in any such cause or proceeding shall refuse to answer a 
question to him propounded: the third section denounces penalties 
against any justice of the peace, notary public or other officer who may 
disregard the provisions of this act ; the fourth repeals all acts inconsis- 
a _ it, and the fifth declares that the act shall take effect imme- 

iately. 

1. It is to be observed that a witness in any other county whose testi- 
mony may be needed in a case pending in St. Louis county is not af- 
fected by this act, and a case may be easily imagined where two defend- 
ants, one living in St. Louis county and the other in Jefferson county, 
are jointly liable. In sucha case the plaintiff can select his forum; and 
according to his selection he will incur or escape all the inconveniences 
attendant on the legislation under consideration, An act more plainly 
local in its operation can hardly be conceived. 

2. Such an act comes, we think, plainly within the constitutional pro- 
hibition we have — A law whose operation is confined to one 
county is a-special law. The same reasons which may be urged in sup- 
port of this act would equally protect a series of acts presenting differ- 
ent rules for the administration of justice in every county of the state. 
The differences created in this act in respect to plaintiffs are either ad- 
vantageous or disadvantageous to them in the long run, or to witnesses 
in the county of St. Louis in the long run, and by consequence either 
disadvantageous or advantageous to defendants. This advantage or dis- 
advantage is made to depend on the accident of the forum in which the 
suit is —.. which, as we have seen, may depend on the choice of the 
plaintiff in some few cases. Such a discrimination in favor of those who 
are compelled to sue in the courts of St. Louis county is in itself a seri- 
ous anomaly. If the provision effected by this act be salutary in the 
main, it should be part of the general law of the land. If not salutary, 
it should not be in force anywhere. There can be no doubt that the su 
ject admits of being treated by a general law. The circumstance that 
it provides for a class of cases, and not merely for a single case, is not of 
any consequence. The class of cases for which it provides is wholly 
special. hether that class embraces one or several particulars is im- 
material. The district law is between partial or special and general 
and universal laws, and there is no difficulty in assigning the act in ques- 
tion to the first category. 

Weare therefore of the opinion that the act is unconstitutional, and 
award a peremptory writ of mandamus. All the judges concur. 


Estoppel—Dower—Administrator’s Sale. 
SWEANY ET AL. v. MALLORY ET AL. 


Supreme Court of Missouri, May Term, 1876. 


Present, Hon. Davin Wagner, Chief Justice. 
“Wo. B. Napron, 
“ T. A. SHERWOOD, Judges. 
“ Warwick Hoven, 


Where an administrator put up the real estate of a decedent for sale, represent 
ng that it was free from encumbrance, and that he would make a legal title, and 
the widow of the deceased was present and assented to it, stating that it would 
be sold free from her claim of dower, and it was purchased upon such represen- 
tations, Held, that the widow was estopped from afterwards claiming dower in 
the premises sold. 


The opinion of the court was delivered by Wacner, C. J. 

This was a suit brought by plaintiff, formerly widow of George Mal- 
lory, deceased, for the ussigument of dower in the real estate of which 
her late husband died seized and possessed. The defendants, in their 
answer, alleged that in his lifetime, George Mallory mortgaged the 
land, in he alors the plaintiff joined, rdlinguichin her right of 
dower, to secure the payment of a debt of one thousand dollars, and 
died leaving the debt unpaid; that the holder of the debt and mortgage 
obtained a judgment thereon in the circuit court against George Mal- 
lory’s administrator for the sum of about thirteen hundred dollars, and 
foreclosing the equity of redemption to the said lands. Afterwards the 
administrator obtained an order from the probate court for the sale of 
the real estate, and in pursuance of that order he exposed the same for 
sale to the highest bidder; that the administrator caused the absolute 
title to be sold, including the dower of the plaintiff, who was present at 
the sale and assented to the same, and admitted that the sale was abso- 
lute and free from her claim of dower, and that the purchaser would ac- 
quire an absolute title, free from any claim of dower on her part; that 
one of the defendants, Ray, relying on the assent and admissions of the 

laintiff, was induced to purchase the said real estate in good faith and 
‘or full value, at the price of one thousand seven hundred and eighty- 
two dollars and fifty cents, and that he receivel a deed for the same; 
that out of the purchase-money the amount due on the mortgage and 
j ent was paid, and that defendant went into possession of the 
io and made valuable and lasting improvements on them, for which 





reasons the plaintiff should be estopped from claiming dower in the 
premises. The answer further claimed that defendant was entitled to be 
subrogated to all the rights of the mortgagee. 

All the above recited and foregoing parts of the answer were 
stricken out as constituting no defence, and the defendant excepted, 

The court then proceeded and had dower assigned. 

In the case of Jones v. Bragg, 33 Mo. 337, it was held that the doc- 
trine of subrogation was not applicable to a case like that. 

The only question, then, presented for our consideration is, whether 
the matters alleged in the answer constitute an estoppel. 

In his treatise on dower, Mr. Scribner says: ‘It is a point upon 
which the authorities are generally agreed, that if the doweress is guilty 
of fraudulent practices in inducing the purchaser to take the estate 
under a belief that she waives her right to dower, she will be estopped 
from afterwards setting up her claims.’”” 2 Scribner on Dower, 

. 251. 

. Numerous cases are referred to by the author, which support the doc- 
trine laid down in the text. In Doughey v. Topping, 4 Paige, 94, 
where real estate of a decedent was sold by an administrator and admin- 
istratrix, under a surrogate’s order, in which estate the administratrix 
was entitled to dower, and in the terms of sale it was stated that a clear 
and satisfactory title would be given, and the purchaser paid the full 
value of the premises, under a belief that he was obtaining a perfect 
title, it was held that the silence of the administratrix as to her claim of 
dower was such a fraud upon the purchaser as to preclude her from 
afterwards setting up such claim against him or his assigns. In deter- 
mining the case, the chancellor remarked as follows: ‘As the admin- 
istratrix joined in the report of the sale to the surrogate, she must have 
been present at the sale, either personally or by her agent, and must 
have seen the written terms of the sale, in which it was stated that the 
purchaser was to have a clear and satisfactory title. It was the brew- 
ery, and the lot on which it stood, and not merely the decedent’s inter- 
est therein, for which a clear and satisfactory title was to be given to the 
purchaser, and that necessarily excluded the idea that the purchaser was 
to take the property encumbered with a right of dower, which had then 
become vested by the death of the haben It, therefore, seems to be 
impossible that any of the parties could have supposed the purchaser 
was to take the property at its full value, and yet that the claim of 
dower was not to be relinquished. As the defendant must have known 
that Vassar was paying his money under a supposition that he was get- 
ting a perfect title, if Mrs. Topping did not intend to part with her dower, 
conscience required her to speak, and silence, under such circumstances, 
was such a fraud upon the purchaser as to prevent her from afterwards 
making her claim for dower in the premises.” 

In Snurley v. Wright, 2 Ohio, 506, a widow was present at a sale of 
her husband’s lands by his administrator, and consented that the sale 
might be made free from her claim of dower. The purchaser, relying 
upon this promise, bid off the property at a much larger sum than he 
would otherwise have paid. A bil for dower afterwards brought by 
the widow was dismissed. The court, in disposing of the case, said: 
“It is a well established principle in equity, that if a person, having a 
right to an estate, permit or encourage a purchaser to buy it of 
another, the purchaser shall hold it against the person who has the right, 
and the rule prevails even against feme coverts and persons under age. 
It is contended on the part of the complainants, that the acts and dec- 
larations of Mrs. Smiley, at the time of the sale of the lots in question, 
ought not to bar her of the aid of a court of equity, because she was at 
that time ignorant of her rights; nor can they be considered as a fraud 
upon the purchaser, as he had notice of her title. It is unnecessary to 
consider whether a person having legal title to lands, who encourages 
the sale by another, shall be permitted to show his ignorance of that 
title to the prejudice of a bona fide purchaser for a valuable considera- 
tion. As we are clearly of the opinion that the evidence does not prove 
Mrs. Smiley’s ignorance of her rights at the time of the sale by the ad- 
ministrator. * * * Ifshe had not, in fact, relinquished her right 
of dower, her standing by, permitting the property to be sold free of 
dower, without asserting her claim, was Aim ated to deceive and de- 
fraud the purchaser, ond did induce him to pay a much larger sum for 
the property than he would otherwise have given. He believed that 
she had relinquished her dower, and acted upon this belief. To permit 
her to assert her title to dower against a bona fide purchaser for a valu- 
able consideration, who was induced by her to purchase, because she 
has never executed any formal act of assignment or release of her dower, 
would be to aid her in the commission of fraud.” 

So in Ellis v. Dedy 1 Cart. Ind. 561, which was a proceeding for 
dower, the defendant pleaded in bar, that the guardian of the heirs of 
the deceased husband obtained an order for the sale of the lands in which 
dower was claimed ; that the widow was present in court and concurred 
in the application for the order; and that the premises were sold to the 
defendant, the widow receiving a portion of the purchase-money in 
payment of her rights of dower. He further averred that the widow 
was present at the sale, and heard the commissioners represent that the 
purchaser would receive a title free from all claims, and concurred 
therein, and gave no notice of any claim upon the estate. It was held, 
if the matters so alleged were true, the petitioner was estopped from 
asserting a right of dower. 

Many more cases might be cited to the same effect, but it is un- 
necessary. 

Now, the allegations in the answer are, that the administrator put 
up the real estate for sale, representing that it was free from incum- 
brance, and that he would sabe a perfect title; that the plaintiff was 
present and assented to it, and stated that it would be sold tree from her 
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claim of dower, and that, relying upon the peng of the adminis- 
f th 


trator, and the assent and declarations of the plaintiff, defendant pur- 
chased and paid full value for the premises. If these averments are 
true, they will undoubtedly ~- the plaintiff from prosecuting the claim. 
She was at the time a feme sole laboring under no disability; and to 
pe her to recover in the face of these facts would be enabling her 

perpetrate fraud upon the purchaser. The court erred in striking 
out the answer, and the judgment will be reversed and the cause re- 
manded. 

All the judges concurring except Judge Vories, who is absent. 





Draft—Failure of Consideration—Set-off. 
HALL ET AL. v. WEARE. 
Supreme Court of the United States, October Term, 1875. 


Where a draftis drawn by a bank for a-consideration which wholly fails, but 
afterwards the bank realizes a partial consideration on other accounts between 
it und the drawee, it can not plead failure of consideration to the draft when 
offered as a set-off. The bank can not derivean indirect benefit, and at the same 
time insist that it got nothing for its own draft. 


In error to the Circuit Court of the United States for the Northern 
District of Illinois. 


Mr. Justice Strona delivered the opinion of the court. 


This record has been brought up in a shape in which we can hardly 
speak in too strong terms of disapproval. The bill of exceptions spreads 
out at length the testimony of numerous witne3ses, in regard to which 
no question arises that we can consider, and exception appears to have 
been taken to almost every een ge in the charge. The whole is like 
a drag-net, bringing up in shapeless mass a portion of what occurred at 
the trial, apparently in the hope that something might somewhere be 
found that would justify a reversal of the judgment. The purpose in 
thus making up the record seems to have been to treat the case here 
both as a motion for a new trial, and as a writ of error, and much of the 
argument has been directed to showing that the evidence did not justify 
the verdict that was rendered. Eighteen errors have been assigned, 
some of them to matters not reviewable in this court, as has often been 
decided, and others to matters that were quite immaterial, and that 
could have had no ible effect upon the judgment in the court below. 
We shall not consider in detail these assignments. Itis not necessary to 
a correct decision of the case. Those that have any apparent soundness 
only will be noticed. 

e gery sued upon two acceptances, ther amounting to 
$4,500.00, and the defendants pleaded as a set-off, a draft for $4,500.00 
drawn by The First National Bank of Cedar Rrpids, of which the plaint- 
iff was cashier, upon The First National Bark of Chicago, and pro- 
tested for non-payment. The draft was dated March 16, 1869. It was 
drawn in favor of Charles H. Hall, and by him endorsed to the de- 
fendants. To these pleas the plaintiff replied that the draft offered to 
be set off had been obtained from the bank by false and fraudulent rep- 
resentations of Charles H. Hall, the payee, and that the consideration 
for it had wholly failed, and further, that the defendants when they re- 
ceived it had knowledge of the fraud, and of the failure of consideration. 
Following the replications there were rejoinders and surrejoinders, but 
the replications tendered the only material issues between the parties, 
and to the maintenance of one side or the other of these issues the evi- 
dence was directed. Thus the case was put to the jury by the circuit 
court. The learned judge instructed them as follows: “ The issues un- 
der the pleadings are these: First, that the consideration for the said 
draft has wholly failed, of which the defendants had notice at the time 
they received the same, and that it is not nowa valid demand against the 
plaintiff in the hands of the defendants. Second, that the said draft was 
obtained from the said bank by certain fraudulent acts of the said Charles 
H. Hall, of which the defendants were cognizant at the time they took 
the same, and that the said draft is void in the defendants’ hands by rea- 
son of said fraud. If either of these issues is found for the plaintitf, he 
will be entitled to recover.” This instruction is the first error assigned 
to the charge. That the issues raised by the pleadings were correctly 
stated is perfectly plain. In our examination of the voluminous pleas, 
replications, rejoinders, and surrejoinders, we have been unable to find 
any other, either tendered or accepted. But it is said the court erred in 
the instruction, that if either of the issues was found for the plaintiff he 
was entitled to recover. The ment is that even if there was a fail- 
ure of consideration for the $4,500.00 draft, if the bank did not get for 
it all it was it should have, the evidence was that the bank subse- 
parma obtained $4,000.00 as fruits of Charles H. Hall’s draft for 

000.00 of even date therewith, a part of the proceeds of the discount 
whereof was the draft attempted to be set off. To understand this, it is 
necessary to look at the evidence. The $4,500.00 draft was given as part 
of the proceeds of a discount of Charles H. Hall’s draft for $5,000.00. 
Both were dated March 16, 1869. The evidence tended to show that 
when the $5,000.00 draft was offered for discount, Hall stated falsely that 
former drafts drawn by him upon the defendants, amounting to $12,- 
000.00 or $13,000.00, had been accepted, and that collaterals 4 
put up to secure their payment; that he had grain in value equal to or 
exceeding $20,000.00, and that he engaged the $5,000.00 draft would be 
coorpaes ont secured by collaterals ; that such was his ment with 
the ts. On the faith of these re ntations assurances 
the $5,000.00 draft was discounted, and bank’s draft. for $4,500.00 

accepted. 


was given on account. The former drafts had in fact not been 


ad been | 


| 








Collaterals for acceptance had not been put up. Charles H. Hall had 
the day previous rm his grain, much less in value than he had stated, 
and the $5,000.00 draft was dishonored. It was not accepted, and col- 
laterals were not put up for it. Had these been all the facts in evidence, 
the charge would have been strictly correct. What the bank gave its 
$4,500.00 draft for was not the draft it got, but that draft to be accepted 
and secured by collaterals, and when the defendants refused to accept the 
$5,000.00 draft, and put up collaterals, the consideration for the bank’s 
draft failed. This would appear very plainly if Hall had himself sued 
the bank as drawer of the $4,500.00 bill. It can not be pretended for a 
moment that he could maintain such a suit in the face ef such a state of 
facts. And why not? Obviously for the reason that he failed to give 
the consideration for the bank’s contract which he agreed to give. In 
other words, because as between him and the bank, the consideration of 
the latter’s contract had failed or been withheld. And if he could not 
enforce the bank’s contract, certainly the defendants can not, if at the 
time they took the draft, they knew of the agreement between the drawer 
and the payee, and knew of the stipulated consideration, or knew of the 
fraud. And such was substantially the charge to the jury. But the 
judge overlooked, or did not notice the subsequent recovery by the bank 
of $4,000.00 by suit upon the $5,000.00 draft, of which there was some 
evidence. It is true no point was made of this in the court below. The 
circuit judge was not asked to instruct the jury as to the effect of a sub- 
sequent recovery ofa part of the $5,000.00 draft, if there ever was such 
a recovery, and there was no averment in the pleadings that the bank 
or the plaintiff had ever obtained anything in virtue of that draft. And 
even if the bank did obtain $4,000.00 by suit upon Hall’s draft, some 
time after it was discounted, there was still a failure of consideration for 
the bank’s draft to the extent of $1,000.00, and for this reason the plaint- 
iff, if either of the issues was found in his favor, was entitled to a verdict, 
so far as the consideration had failed. The instruction complained of, 
therefore, so far as it was given, was correct. If the defendants desired 
further instruction respecting the extent of the recovery, it was their 
duty to ask it. We think, however, the general effect of the charge must 
have been misleading. It tended to withdraw from the notice of the 
jury the evidence that the failure of consideration for the bank’s draft 
was only partial. Had the bank made no use of the $5,000.00 draft, 
had there been no suit upon it, and no collection of any part of the sum 
mentioned in it, the jury would have been justified in finding a total 
failure of consideration for the instrument which the defendant sought 
to set off. But if Hall’s draft had yielded $4,000.00 to the bank, though 
that was not the consideration stipulated for, it can not be said the con- 
sideration of the $4,500.00 draft had wholly failed. The bank can not 
derive a benefit from Hall’s draft, and at the same time insist that it got 
nothing for its own draft. This view of the case we think should have 
been presented to the jury, as bearing upon the amount which the 

laintiff was entitled to recover if the issues or either of them were 
‘ound for him. 

We find no other error in the charge. Nor was there any material 
error in the admission of evidence. There was evidence from which the 
jury might have inferred that Hall, the defendants and McAfee were act- 
ing in concert, having a common purpose to obtain drafts from the 
bank, and to cover up Hall’s property so that the bank could not reach 
it. If such was the fact, the acts and declarations of Hall and McAfee 
in furtherance of the common design, were evidence against the defend- 
ants. And if that was not so, Hall’s declarations and acts were evidence 
to show his fraud in obtaining the bank draft, and McA fee’s declarations 
were evidence of his fraudulent concert with Hall. Proof of Hall’s 
fraud was legitimate, for it was a protection to the plaintiff, if knowl- 
edge of it was brought home to the defendants. The objection to the 

roof of the contents of the letter from the defendants to Charles H. 

all would be serious, if the letter as proved by the witness could have 
had any injurious effect upon the defendants’ case. But we do not per- 
ceive that it could have had any injurious bearing. 

It has been assigned for error that the court gave to the plaintiff the 
opening and close of the argument to the jury. The assignment can 
not be sustained. Under the pleadings the affirmative of the issues 
framed was upon the plaintiff. He was therefore entitled to the conclu- 
sion. But if he was not, the decision of the court awarding it to him is 
not a subject that will be reviewed here. 

The motion for an arrest of judgment was properly overruled. It 
rested upon no substantial basis, and the refusal to grant a new trial is 
not assignable in error, as we have often said heretofore. But for the 
error in the charge which we have noticed, the judgment must be re- 
versed, 

Judgment reversed and a new trial awarded. Davis, J., did not sit in 
the case. ? 


Injuries attributable to LegisJative Action—Defective 
Planning of Streets. 


THE CITY OF DETROIT v. BECKMAN. 
Supreme Court of Michigan, 1876. 


Hon. Tuomas M. Coorey, Chief Justice. 
* Tsaac MARSTON, 
* BenxgamMin F. Graves, ; Associate Justices. 
“ James V. CAMPBELL, j 
athe Se W: attributable to Legislative Action.—An action 


1. rong 
will lie for a wrong attributable to lawful legislative action, whether it be 
that of the state or of any of its municipalities. 
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2. ———. For Injury Occasioned by Defective Planning of Streets.— 
Negligence is not imputable to the legislative authority of acity, which, m 
planning a street improvement, neglects to provide satisfactorily for the protec- 
tion against accidents of those who may make use of the street. 





. —-. Case in Judgment.—A person driving :long 2 city street 

in the evening was overturned into a ditch at a stree‘-crossing. Action was 
brought. grounded on the negligence of the city in not sufficiently providing 
against such accidents when the street was graded. It was not alleged that 
there was any negligence attributable to the city except snch 2s consisted in not 
. planning for more effectua! protection. Held, that there was no foundation for an 
action. 


Cootey, Ch. J.—This action was brought by the defendant in error 
to recover for the negligent killing of her intestate. The death appears 
to have been caused by the intestate running the wagon, which he was 
driving through one of the city streets, off the end of a culvert, and 
overturning it into a ditch. The accident took place late in the evening, 
and the complaint is that the city was negligent in causing so short a 
culvert to be constructed, and leaving so much of the ditch open and 
unprotected. The ditch and culvert were not of recent construction, 
and it was not alleged that there was any negligence whatever in the 
construction, except that which pertained to the plan itself. 

In the brief for the defendant in error, it is stated that ‘‘no question 
is made as to the liability of the city of Detroit for the injury set out in 
the declaration. The only questions arise upon the charges and refusals 
to charge as to what constitutes negligence, ete.” We do not find this 
distinctly admitted on the part of the city, and if it were, the admission 
by counsel of a rule of law could not obligate the court to accept and 
act upon it; and in this case it is very plain that there is no right of 
action whatever. 

When complaint is made that the original plan of a public work is 
defective, in not providing sufficiently against accidents, it is apparent 
that the fault found is with legislative action, and a suit grounded upon 
it is grounded on a wrong attributable to the legislative body itself. 
For the determination to construct a public work, and the prescribing 
of the plan, are and must be matters of legislacion, whether done on be- 
half of the state, by or under the direction of its legislative body, or on 
behalf ofa county, town, or city, by or under the direction of the proper 
board or council. In the carrying out of the plan there may be negli- 

ence attributable to ministerial officers, but negligence in the plan 
itself must be attributed to the body that devised, ordered and 
adopted it. 

There are cases in which a municipality has been held liable for the 
construction of a public work which necessarily and inevitably caused 
injury to individuals. The case of Perry v. Worcester, 6 Gray, 544, 
may be placed in this category. There, in repairing a bridge over a 
river the space for the passage of the water was so narrowed that in times 
of freshet the water was set back upon proprietors above, to the serious 
injury of their property. Child v. Boston, 4 Allen, 41, was a case where 
a city was held liable for flooding the plaintiff's premises by neglecting 
ta keep a sewer open and unobstructed, and it can have no bearing on 
the’ present controversy. Lacour v. New York, 3 Duer., 406, was an 
action on the case for an injury occasioned by an excavation in one of 
the streets of New York. On a careless reading it might seem to afford 
some countenance to the present action, but it is manifest from the 
opinion that negligence in the performance of the work was the basis of 
the recovery. There are many cases similar to these—in some of which 
the judgment has been based upon the negligent action of ministerial 
agents, while others have given a remedy for what was, in effect, a 
direct invasion of private property. See Emery v. Lowell, 104 Mass. 
13; Imlen v. Springfield, 55 Mo. 114. 

The distinction in principle between the case where the complaint is, 
not that the work must necessarily cause an injury to private property 
equivalent to an appropriation of some enjoyment thereof, to which the 
owner is entitled, and a case where the fault found is with the plan, as 
not being most wise and prudent to protect against accidents, seems 
very distinct and palpable. The public authorities cannot appropriate 
a man’s property without making him compensation, whether it be done 
by excluding him from his land, or by flooding or otherwise injuring it ; 
but to what extent they shall guard the citizen against dangers, when he 
is making use of a highway or other public convenience, is and must 
be a matter of discretion. The wisdom and propriety of local legisla- 
tive action cannot be made a judicial question; it must be a political 
question and can arise only between the legislator and his local con- 
stituency. 

The leading English case upon this subject, of Governor ete. v. Mere- 
dith, 4 I. R. 796, has been often recognized in this country, and the 

—— — in a variety of cases. It was applied in Wilson v. 
New York, 1 Denio, 595, where the complaint against the city was of 
neglect to construct proper drains and sewers to carry off surface water. 
This case was followed in Mills v. Brooklyn, 82 New York, 489, in a 
careful opinion by Denio, J., who_ refers to several decisions in New 
York, which give it support. A like decision was made in Carr v. 
Northern Liberties, 36 Penn, St. 324, 329, where the following remarks 
are made by Lowrie, Ch. J.:  “ Municipal corporations have often been 
held liable for carelessness in the exercise of their functions; but if we 
undertake to correct the evil in such a case as this, on the ground of 
carelessness, we do not see how to escape from the necessity of submit- 
ting the propriety of all acts of grading aud draining in our towns to 
the decision of juries; for even discretionary acts may be charged to 
have been ignorantly or carelessly resolved upon. Any street may be 
complained of as being too steep or too level ; gutters as being too deep 
or too shallow, or as being pitched in a wrong direction ; and there may 
be evidence that these things were carelessly resolved upon, and then a 





tribunal that is foreign to the municipal system will be allowed to inter- 
vene and control the town officers. And the end is not yet; forifa 
regulation be altered to suit the views of one jury, the alteration may 
give rise to another case in which the new regulation will be likewise 
condemned. This theory is so vicious that it can not possibly be ad- 
mitted.” In support of the same views reference may also be made to 
Child v. Boston, supra; Roberts v. Chicago, 26 Ill. 249; Snyder v. Roch- 
fort, 6 Ind. 237; Donebar v. St. Louis, 15 Mo. 610; Coles v. Davenport, 
9 Iowa, 227; White v. Yazoo, 27 Miss. 327, and many others, all of 
which follow the early case of Callendar v. Marsh, 1 Pick. 418, in which 
it was decided that no recovery could be had for incidental injury to 
property, occasioned by the _— of a street; no question of negli- 
vence in the performance of the work being involved. = le 

In this state the question which lies at the foundation of this suit is 
not an open one. In Larkin v. Saginaw County, 11 Mich. 88, it was 
decided that no action would lie for an injury resulting from an exercise 
of iegislative authority. In Pontiac v. Carter, 82 Mich. 164, which was 
a case of injury by change in the grade of a street, to buildings previ- 
ously erected with reference to an established grade, the point was quite 
fully discussed, and the liability of the city denied. These cases are de- 
cisive of the present, and see Dermont v. Detroit, 4 Mich. 435, 443. 

Several of the rulings in the court below conflict with these views, 
but as it is necessary to pass only upon the main question, we do not 
consider it important to refer to the rulings specially. The judgment 
must be reversed with costs of both courts. As no recovery can be had 
under the declaration, a new trial is not ordered. 


Payment by a Sheriff of an Execution in his Hands— 
Not a Satisfaction of the debt. 


HEILIG ET AL. v. LEMBY ET AL.* 
Supreme Court of North Carolina, January Term, 1876. 


Hon. Ricumonp M. Pearson, Chief Justice. 
“ Epwin G. Reaper, 
* WriiiaM B. RopMan, 
‘ Tuomas SETTLE, 
“« “WILiuaM P. Bynum, 


Associate Justices. 
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Where a sheriff, who, by his negligent delay in coteuing an execution, had 
rendered himself liable to the — , paid off thedebt in his own exoneration 
and took an assignment from the plaintiff to a third person in trust for himself. 
Held, that the debt was not thereby extinguished, and the assignee was entitled 
to an alias execution thereupon. 


This was a motion in the cause heard before CLovp, J., at the fall 
term, 1875, of the Superior Court of Rowan county. 

The plaintiffs obtained judgment against the defendants’ intestate and 
others at fall term, 1869, for the sum of $1,000, and interest thereon 
from September 20, 1869. An execution issued to the. sheriff of said 
county, returnable to spring term, 1871. After said execution was 
spent, and the same was in the hands of William A. Walton, the then 
sheriff of said county, who was also sheriff at the time the execution is- 
sued, said Walton paid to the plaintiffs the amount of said execution, 
before the same had been returned to court, and the plaintiffs endorsed 
the execution as follows: “We assign the within execution to L. ‘W. 
Walton, without recourse. August 28th, 1871.’ It was admitted that 
L. W. Walton was the son of William A. Walton, the then sheriff of 
Rowan county; that said sheriff paid the value of the execution with 
his own funds, and had the same assigned as aforesaid. 

John S. Henderson, the counsel for the assignee, L. W. Walton, moved 
the court for leave to issue execution in the name of the plaintiffs for 
the benefit of his client. 

J. M. McCorkle, counsel for the defendants, resisted the motion upon 
the following grounds : 

‘ans That there had been no legal assignment of the judgment to L. W. 
alton. 

2. If there was an assignment, it was made with the money of the 
sheriff of Rowan county, and that an assignment made under such cir- 
cumstances was contrary to public policy, and therefore void. 

RopMaN, J.—The question is whether a sheriff, who has made him- 
self liable to a plaintiff by his negligent delay in collecting an execution, 
and who pays off the debt in his own exoneration, and takes an assign- 
ment from the plaintiff to a third person in trust for himself, has thereby 
a the judgment, so that he can not have an alias execution 
issued to another officer upon it. 

The cases cited by the learned counsel for the defendants from New 
York, do certainly establish, that in that state, upon grounds of public 
policy, the judgment is absolutely extinguished. Reed v. Pruyn, 7 Johns. 
426; Sherman v. Boyce, 15 Johns. 443; Bigelow v. Provost, 5 Hill, 566, 
and others which may be found cited in a note to Herman on Execu- 
tions, 205. Nor is this doctrine confined to New York. It is so held 
in Alabama. Rountree v. Weaver, 8 Ala. 314; Boren v. McGehee, 6 
Porter, 432 ; Crutchfield v. Haynes, 14 Ala. 49. In Tennessee. Smith 
v. Herman, 1 Cold. 141; but see, Lintry v. Thompson, 1 Head. 156. In 
Missouri. Garth v. Campbell, 10 Mo. 154. In Maine and Massachusetts 
unless the sheriff takes an assignment from the plaintiff, the judgment is 
extinguished, but if he does, it isnot. Whittier v. Heimingway, 22 Me. 
238; Allen v. Holden, 2 Mass. 183; Dana v. Snell, 15 Mass, 481. So 


* To appear in 74 N. C. Reports, at page 260. 
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in Georgia. Arnett v. Cloud, 2 Ga. 53, and perhaps in some other 
states. 

The foundation of all these cases seems to be that of Reed v. Pruyn. 
In that case the sheriff having a ca. sa. against Staats, under which 
Staats was arrested, procured him and Pruyn to confess judgment in fa- 
vor of the plaintiff for a larger sum, and the sheriff paid the amount of 
the execution to the plaintiff. Ina few days, he took outa ca. sa. on 
the judgment confessed to Staats and Pruyn, and took their note for a 
still larger sum, and gave them a receipt tor the amount of the first 
judgment. Afterwards the sheriff advertised the property of Pruyn and 
Staats for sale, under an execution of the judgment confessed, and they 
moved to set aside the execution, and for an entry of satisfaction on the 
ay re confessed. The court granted the motion, and there can be 
no doubt was right in doing so. ° 

A sheriff who has an execution against a defendant, and, as the price 
of indulgence, takes from him a judgment confessed, or a note for a 
larger sum, is guilty of oppression, and of a breach of official duty, and, 
on unds of public policy, such judgment confessed, or note, must be 
held void, notwithstanding the sheriff has paid the plaintiff in the orig- 
inal judgment the amount of his claim. And a fortiori, any acts of the 
sheriff, after he had acquired his interest, under an execution, whether 
issued upon the original judgment confessed, were in like manner void 
as to the defendant in execution. Battle’s Revisal, chap. 25; Coroner, 
chap. 106, Sheriff; Brown v. Jones, 3 Ired. 25; McLeod v. McCall, 3 
Jones, 87; Stewart v. Rutherford, 4 Jones, 483. And the first we con- 
ceive to be equally clear upon general principles. See, also, Bat. Rev. 
chap. 106, sec. 17. 

Rent, J., in as the opinion of the court, after citing the cases 
of Wallace v. Weedale, Noy. 107; Langdon v. Wallis, Lutn. 587; 
Speake v. Richards, 1 Hob. 206, and Ward v. Hanchel, 1 Keb. 551, 
says: ‘The practice of sheriffs of paying executions themselves, and 
taking security and coma bonds from the party, over whom they 
have at the time such means of coercion, is to be strictly and vigilantly 
watched by the courts. Such humanity is imposing, but it may be 
turned into cruelty. Nothing is more important tothe honor of the ad- 
ministration of justice than that the officers of the court should not use 
its process as the means of making unequal bargains, and taking undue 
advantage. The facts in this case have the appearance of an instance 
of abuse.” 

e concludes by saying: ‘‘I am happy, therefore, that the sheriff will 
be driven to seek his remedy upon the note, when the legality of the in- 
crease of the original debt will be open to further investigation.” 

We think that in the subsequent cases in New York, and in the others 
elsewhere that have followed this case, the opinion of the eminent judge 
has been misconceived, and an extension given to it which was not in- 
tended, and which can not be supported by reason. An opinion, appli- 
— to a special case, has been converted into a general and arbitrary 

e. 

In the present case, the sheriff, having an execution against the de- 
fendant, paid it to the plaintiff in his own exoneration, and took an as- 
signment on the execution to his son, whether as a trustee for himself, 
or as a gift to his son, is not material. .He now moves that an alias ex- 
ecution may issue to his successor in office, for his benefit. There has 
been no oppression, as there clearly was in the case of Reed v. Pruyn ; 
and the debt has not been increased. We are at a loss to conceive what 
public policy will be violated, if the motion is allowed. 

It is said, that if the sheriff can escape amercement by paying an ex- 
ecution, which it was his duty to collect, he will be induced to delay 
enforcing executions, and creditors may be injured. The creditors can 
not be injured if the debt is paid. And it can not be a wrong to the 
debtor, if a sheriff who, relying, perhaps, on his promise to pay the 
money by the return day, has made himself liable by his indulgence, is 
allowed after ss ent to stand in the position of the creditor. If pub- 
lic policy forbids such Ds ence by sheriffs, and for that reason the 
j ent is extinguished, it would seem that the same principle would 
forbid any recovery by the sheriff of the money so paid by him. But 
the principal case we have commented upon, holds that the sheriff might 
sue uw the note, which he had taken, and recover what might be just. 

It is also said in Rountree v. Weaver, that the sheriff, in an action 
against the defendant, can recover the money paid for his benefit. And 
in Lintz v. Thompson, it is said that if the sheriff is compelled to pay 
the debt by a judgment of a court, there is an implied transfer of the 

laintiff’s debt to him. These cases thus acknowledge that it would be 

equitable for a defendant to receive the benefit of the sheriff’s pay- 
ment, and refuse to re-imburse him. It is true, that the defendant did 
not previously og the sheriff to pay the debt, and that in general 
no one can make himself the creditor of another by officious service, or 
by officiously paying a debt for him. But when a sheriff, at the express or 
presumed request of a defendant in execution, indulges him, so that the 
sheriff is compelled to pay the debt, there is a clear equity for re-im- 
bursement. e acceptance of the discharge of the original debt by the 
defendant in execution may be considered as a ratification of the sher- 
iffs act, and as equivalent to a prior request. It is somewhat like 
a case, when one accepts a draft about to be protested for non-ac- 
ceptance, for the honor of the drawer. If this equity for re-im- 
bursement be admitted as a foundation for an action, why is it illegal, 
and against — policy for the sheriff to take an assignment of the 
execution, which gives him no more than he would have a right to re- 
cover? The form of the recovery is not an essential part of the equity, 
and rho ag is no reason why the sheriff should be put to the circuity of 
an action, 

It has been seen that, in Maine and Massachusetts it is held that when 
the sheriff takes an assignment of the judgment from the plaintiff in 





execution, the judgment is not extinguished. The decisions in those 
states support our decision in the present case. We think also, that 
they imply that it is not against public policy for a sheriff to pay off a 
debt in his own exoneration, for if it were, an assignment would not be 
sustained. 
We concur with the judge below, that this motion should be allowed. 
Judgment affirmed. Let this opinion be certified. 


Right of Creditor to Recover Money Paid by his 
Debtor as Garnishee—Foreign Judgment. 


MOORE v. CHICAGO, ROCK ISLAND & PACIFIC RAILROAD. 





Supreme Court of Iowa, June Term, 1876. 


Hon. Witi1aM H. Seevers, Chief Justice. 


«| James H. Rorurock, 
“James G. Day, 

- Judges. 
“  AustTIN ADAMS, | Judge 


“ JosepH M. Breck, 


1. Case in Judgment.—M. a resident of Iowa, had a claim for wages (ex- 
empt by the laws of that state from garnishment) against defendant, a railway 
company existing under the laws of Iowa and Illinois and running its lines also 
into Missouri and Kansas. In an atiuchment suit brought against M. in Mis- 
souri, the said company was garnished for the amount of its indebtedness to M. 
and final judgment rendered against it. M. had no actual notice of the proceed- 
ings, but was served by publication under the laws of Missouri. In an action 
brought against the company by M. on his claim for wages, Held, that the judg- 
ment in the attachment proceeding was a complete bar to the suit. 

2. Effect of Judgment.—The court having jurisdiction to render the judg- 
ment, and it being a proceeding in rem, the judgment can not be collaterally im- 
peached but is conclusive, and only liable to reversal upon appeal or writ of er- 
ror. It is entitled to full faith and credit as a judgment of a sister state, and can 
not be contested in another state by a party to the record claiming the 
property. 

3. Duty of Garnisheee.—A garnishee is nota party to an action in the 
sense that he is required to make a defence as between the plaintiff and defend- 
ant. Nor is he required to give notice of the proceeding to the defendant. 


Appeal from Louisiana Circuit Court. 


This cause was tried below upon an agreed statement of facts, and 
was submitted upon the same facts here. There was judgment for the 
plaintiff, and defendant appeals. 

Cook § Richman, for appellant; R. Caldwell, for appellee. 

Rorurock, J., delivered the opinion of the court. 

The essential facts contained in the agreed statement are as follows: 
The appellant is a corporation existing under the laws of Iowa and Illi- 
nois. tt operates its railroad in said states, and also a connecting line 
of road in the states of Missouri and Kansas. Appellee was employed 
by appellant to —— labor for it in the county of Louisa, in the state 
oF ious, where he with his family resided, and there was due to him 
from appellant, on the Ist day of April, 1875, for such labor, the sum of 
$14.62; and by the laws of Iowa the wages so earned by him were ex- 
empt from execution or attachment. In April, 1875, an action was 
brought by Harriet Barton — the appellee before a justice of the 
peace, in Buchanan county, Missouri; a writ of attachment issued, and 
the appellant was garnished as the debtor of appellee. The service of 
the garnishment notice was effectual to give the justice of the peace 
jurisdiction over appellant as garnishee, under the laws of Missouri. 

he agent of appellant appeared before said justice, in obedience to the 
notice, and answered that appellant was indebted to said Moore in the 
above named sum, and thereupon the appellant was held and adjudged 
to pay said sum to Harriet Barton, upon judgment being recovered and 
perfected by her against said John Moore. ae did not have actual 
notice of the pendency of that action personally served upon him, but 
service of notice was regularly made upon him by publication under the 
laws of Missouri, and final judgment was rendered against him on the 
5th day of June, 1875, for $34.43, and the conditional judgment thereto- 
fore rendered against appellants as garnishee thereupon became abso- 
lute, and related to the date of the service of notice of garnishment. 
The justice of the peace, under the laws of Missouri, had jurisdiction to 
make said orders and to enter said judgment, so as to hold any property 
attached, or garnishee summoned. nder the laws of Missouri, said 
wages were subject to attachment or execution, the said Moore being a 
non-resident of that state. No demand was made by appellee for said 
wages prior to the date of the said garnishment. The question then is, 
what effect must be given to the judgment thus obtained against the rail- 
road company. In our opinion, under the foregoing agreed statement 
of facts, the judgment is a complete bar to this suit. 

We have had no argument for appellee, and in considering the case, 
we have been unable to conceive on what grounds it can be claimed that 
this suit should be maintained, unless it be that the wages garnished, 
being exempt under the Jaws of Iowa, the garnishee should have set up 
that claim for the defendant in the suit in Missouri, and urged it in his 
behalf, or the garnishee should at least have given notice to Moore, in 
order that he might have set up such claim. 

The ed facts contain the ready answer to both these propositions. 
It is conceded that Moore was a resident of Iowa, and that his wages, for 
that reason, were not exempt in Missouri by the laws of that state. It 
would then have been utterly futile for the garnishee to make such 
claim or to have notified Moore. This defence would have been of no 
avail if it had been made by either the railroad company or Movre. 
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Again, it is conceded that the justice of the peace in Missouri had juris- 
diction to render the judgment and condemn the debt due from the gar- 
nishee to Moore. Being a proceeding in rem, and having jurisdiction of 
the res, which was the Tebt due from the garnishee, the judgment con- 
demning the debt is not void and cannot be collaterally impeached. 
there be jurisdiction in a proceeding in rem, the judgment of condem- 
nation is conclusive, that is, cannot be attacked, a is only liable to 
reversal upon appeal or writ of error. A garnishee is not a party to an 
action in the sense that he is required to make a defence as between the 

laintiff and defendant. As to the merits of the case, he is and should 

e held to be indifferent: 1 Iowa, 411. To require him to interpose a 
defence would be to subject him to the expense of a trial and the risk of 
a judgment against him for costs. By the law of Iowa a garnishee de- 
fends for himself alone. All he is required to do in the first instance is 
to answer the general questions prescribed by the statute. Code sec. 
2980. Sec. 2991 of the Code provides ‘that the judgment in the gar- 
nishment suit condemning the * * * debt in vay oe of the gar- 
nishee to the satisfaction of the plaintiff's demand is conclusive between 
the garnishee and defendant,” und the statute of this state does not re- 
quire a garnishee to give notice to the debtor defendant that he has been 

arnished. The whole proceeding being based on the statute, we would 
1esitate long before holding that there are other and greater obligations 
or duties resting upon a garnishee than those contained in the statute. 
The law, as it is, imposes inconveniences enough on a garnishee, often 
amounting to hardship, without enlarging its provisions by judicial con- 
struction. Another cogent reason why it was not the duty of the gar- 
nishee to make defence, is that the exemption of property and wages 
from execution or attachment is in the nature of a personal right to be 
exercised or claimed by the debtor and not by another. If he fail to 
claim the exemption, no one indebted to him would have the right to 
make it for him. Craley v. Chilcote, 25 Oh. State 320. 

The only authority which has cume under our observation holding a 
contrary doctrine to that above announced is the case of Pierce v. the C. 
& N. W. R. RB. Co., 36 Wis. 283. It is based on the assumption that by 
the laws of the state, where the judgment was rendered against the gar- 
nishee, the earnings were also exempt, and that it was the duty of the 
— to make such defence, or to notify the defendant, and thus af- 

ord him an opportunity to defend. As we have before observed, it be- 
ing conceded in this case that the earnings in question were not exempt 
under the laws of the state of Missouri, such , ae would have been 
unavailing, whether made by the garnishee or defendant, in the attach- 
ment proceeding. It is also said in the case last above cited that “the 
corporation, or its officers, were familiar with our laws and knew that the 
earnings of its creditors were exempt. It should, therefore, have claimed 
the exemption for him; or given notice of the proceedings, and afforded 
him an opportunity to defend. There is surely no hardship in that rule 
as applied to defendant.’ We are of opinion that the assumption that 
there is no hardship in such rule is not well founded. It certainly would 
be far from reasonable to require a corporation employing hundreds of 
men to be so familiar with the domestic relations of its employees, as 
that all its officers, upon whom legal service of garnishment might be 
made, should have knowledge that a particular employee was a married 
man. 

Further, it seems to us the rule established in that case ignores the 
fact that the proceedings in garnishment were entitled to full faith and 
credit as a iu ment of a sister state, and that, being a proceeding in 
rem, and the debt being condemned by a court having jurisdiction, the 
judgment cannot be disregarded and contested in another state by a 
party to the record, claiming the property. In the case of the Balti- 
more & Ohio R. R. Co. v. May, 25 Oh. State, it is held that it is a suffi- 
cient defence to an action, to recover money due on contract, to show 
that the money sought to be recovered has been garnished by process 
issued by a court of.a sister state. So far as we are advised, the debt in 
question has been applied in payment of a just obligation against appel- 
lee in the state of Missouri, and on the case here made, we conclude that 
it would be requiring an innocent party to pay a debt twice, if we 
should hold the judgment in Missouri to be vail. REVERSED. 

NOTE.—In Pierce v. Chicago and Northwestern Railway Company, 
2 Cent. Law Journal, 377, the Supreme Court of Wisconsin, in a some- 
what similar case, announced a contrary doctrine. In the same number 
of the Journal will be found a lengthy and learned criticism of the opin- 
ion of the Wisconsin court in that case. On the same point see, also, 2 
Cent. Law Journal, 388 and 447. 





Promissory Note—Extent of Agent’s Authority—Rat- 
ification. 


FIRST NATIONAL BANK OF TRENTON v. GAY ETAL. 
Supreme Court of Missouri, May Term, 1876. 


Present, Hon. Davip Waaner, Chief Justice. 
« "Wo. B. Napron, 
« TT. A. Suerwoop, } Judges. 
“« “Warwick Hoven, 


1. What is a Promissory Note.—An instrument in the following form 
—Trenton; Mo., May 13, 1874.—Ninety days after date we promise to pay to the 
order of Robert L. Gillilan, six hundred and fifty dollars, for value received, 
with interest after maturity at the rate of ten per cent. per annum, at the First 
National Band of Trenton, Mo., and if not paid at maturity, and the same is 








placed in the hands of an attorney for collection, we agree and promise to pay 
an additional sum of ten per cent. as an attorney’s fee, Held, not a promissory 
note. 


2. Acts of Agent—Extent of Authority.—The authority to an agent 
to sign notes in the name of his principal, for the purpose of raising money, will 
not authorize him to sign such an instrument as the one sued on. 


3. Ratification—Consideration.—No new consideration is necessary in 
order to attach validity to a confirmatory act. 


4. Mode of Signing.—An nt may sign the name of his principal without 
adding words to show that he did the act as agent. 


Appeal from Daviess Circuit Court. 

Samuel Metcalf § Stephen Perry, for plaintiff; Shanklin, Low § Me- 
Dougal, for defendant. 

The opinion of the court was delivered by SuERwoop, J. 

Action on instrument in this form. 
$650.00 TRENTON, Mo., May 13, 1874. 

Ninety days after date we promise to pay to the order of Robert L. 
Gillilan six hundred and fifty dollars for value received, with interest 
after maturity, at the rate of ten per cent. per annum, at the First Na- 
tional Bank of Trenton, Mo., and if not paid at maturity, and the same 
is placed in the hands of an attorney for collection, we agree and prom- 
ise to pay an additional sum of ten per cent. as an attorney’s fee. 

NaTHaNn GILLILAN. 
SAMUEL Gay. 

On the above instrument there was this endorsement. For value re- 
ceived I assign the within note to First National Bank of Trenton, Mo., 
and waive protest, notice of protest, and demand of payment. 

Ropert L. GILLILan. 

The petition alleged, among other things, that in consequence of the 
non-payment of the instrument at maturity, it was placed in the hands of 
an attorney for collection, and asked for judgment not only for the princi- 
pal sum with interest, butalso asked for four per cent. damages for non- 
payment, as well as ten per cent. damages as an attorney’s fee. 

n addition to other matters, the defendant, Nathan Gillilan, put in a 
plea of non est factum. A trial was had, resulting in a verdict for 
plaintiff and judgment accordingly. 

These instructions against the objections of the defendant were given 
on behalf of the plaintiff: 

1. If the jury believe from the evidence that defendant, Nathan Gilli 
lan, authorized or directed Robert Gillilan to get money from plaintift 
and to sign or use his name on a note or notes therefor, and that said 
Robert did, in pursuance of such authority, borrow of plaintiff $624.80, 
and to secure the payment of the same, did make the instrument sued 
on, signing said Nathan’s name thereto as a maker of said instruments, 
they must find for plaintiff against all of the defendants for that sum. 

2. If the jury vm from the evidence that defendant Nathan Gilli- 
lan authorized or directed Robert L. Gillilan to get money from plaintiff, 
and to sign or use his name therefor, and that said Robert did, in pur- 
suance of such authority, borrow of plaintiff 624.80, and to secure the 
payment of the same, did make the instrument, and on signing said Na- 
than’s name thereto as maker of said instrument, and that said instru- 
ment was within the scope and meaning of his authority to use said 
Nathan’s name, then they must find for plaintiff against all the defend- 
ants for said sum, and ten per cent. thereon as attorney’s fees. 

For the reason that the instrument in suit is not precise as to the 
amount to be paid, we do not regard it as a promissory note; and no 
little stringency is exhibited by the cases in respect to this point. 

It is said that ‘“‘the sums must be stated definitely, and must not be 
connected with any indefinite or uncertain sum,” and that the rule Jd 
certum est, etc., is not allowed to supply any lack in this particular. 

Thus where the promise was to pay a certain sum and “‘all fines ac- 
cording to rule,” it was held that the words just quoted could not be 
rejected as surplusages, and that consequently the ey declared on 
was not a wna ese note. Ayrey v. Fearnsides, 4M. & W. 168. Nu- 
merous other instances of the like tenor and effect can be found in the 
books. Smith v. Nightingale, 2 Stark. 375; Bolton v. Dugdale, 4 B. & 
Ad. 619; Smith’s Merc. Law, 253; Clarke v. Percival, 2 B. & Ad. 660 ; 
1 Pars. N. & B. 37; Read v. McNulty, 12 Rich. (Law) 445. Here a 
oe of the amount promised to be paid, to-wit, the attorney’s fees, 

epends upon the contingency whether another portion specified by the 
same paper is paid on maturity. 

There are, however, authorities which hold to a different view from 
the one here enunciated. Stoneman v. Pyle 35 Ind. 103; Sperry v. Horr, 
82 Iowa, 184; Vickerson v. Sheldon, 33 Ill. 373; but we regard them 
as seriously page, tt, bepomeeneg | principles and definitions. 

If, then, our position be correct that the instrument referred to is not 
a promissory note, the first instruction given at the plaintiff’s instance 
is clearly faulty, in assuming that if Robert Gillilan was authorized by 
Nathan Gillilan to sign his name to a note or notes in order to borrow 
money, that therefore this authority would comprehend and authorize 
the execution of such an instrument as the one declared on. 

If the father, when stating “that whenever his son wanted accommo- 
dation at the bank he was authorized to use or sign his name,’’ did not 
by such language intend to confer authority for signing his name to a 
note or notes as security, it is impossible to give any meaning or force 
to his utterances. He must have meant to confer such authority, if he 
meant anything, and it will not be assumed that this language of the 
father was a mere idle declaration. The law, therefore, will give effect 
to such evident intention in the usual or ordinary manner in which such 
intention is commonly effectuated. The authorities abound in favor of 
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this view. Sto. Agency, 33 57, 58, 59, 60, 84, 85, 102, 103; Epims v. 
Macklish, Ambler, Ts4. 

But while we may freely concede that all means necessary and proper 
for the accomplishment of the end were intended, yet this can not be 

rmitted to embrace the extraordinary means and measures resorted to 

the son in the present instance. These considerations conspicuously 
ow the impropriety of giving the instructions above mentioned. 

The second instruction was equally erroneous as the first. The evi- 
dence of plaintiff's own witnesses, the officers of the bank, shows that the 
father in proffering the use of his means for the accommodation of the 
son distinctly stated “ that he and Robert were both good;”’ that he did 
yd wish to go out of the family for security ; there was no necessity for 

oing so. 

The see ar is susceptible of but one construction. It plainly indi- 
cated that while the father was willing to become the surety of his son, 
he at the same time desired to restrict that suretyship to the members of 
his family, and he had the undoubted right to so restrict his liability; 
and as a necessary sequence therefrom, the son had no power to disre- 
gard these restrictions which were imposed on him. 

These remarks are but the application of a very familiar doctrine re- 
specting agents who possess oats special and limited powers. Thus an 
agent authorized to draw and endorse bills in the name of his principal, 
has no power to draw or endorse a bill in his own name, or in the joint 
name of himself and principal. Slainback v. Read, 11 Gratt. 28. A 
ruling similar to this in point of principle was made in Mechanics’ Bank 
v. Schanunburg, 38 Mo. 228. And it matters not whether the addition 
of the name of Samuel Gay to the note, prior to its delivery, affected 
the rights or interest of Nathan Gillilan injuriously or otherwise. He 
has the right to say, when ascertaining that his instructions have not 
been followed, “I never gave assent to that contract.” 

The instruction referred to was erroneous, therefore, as clearly stated, 
because there was not a particle of evidence tending to show that Nathan 
Gillilan was willing at the outset to assume with Samuel Gay, or indeed 
any one else outside of his family, a joint liability in the execution of 
any paper whatever, much less the instrumentin suit. There are other 
errors in this instruction, but we need not point them out, having been 
already passed upon in our remarks on the first one given, and the errors 
we have pointed out were not aided or cured by the harmless platitude, 
which the court of its own motion gave, that ‘‘ unless the jury find from 
the evidence in the case that Nathan Gillilan authorized Robert L. Gil- 
lilan to sign his (Nathan Gillilan’s) name to the instrument in suit, the 
jury must find for the said Nathan Gillilan.” 

ut, although it may be true that Nathan did not give authority to 
sign his name to the instrument on which the claim of the plaintiff is 
based, yet it was doubtless in his power, upon full knowledge of what 
had been done, to give it the sanction of his approbation. There have 
been many refinements adopted about this doctrine of ratification, re- 
finements which savor more of ingenuity than of sound judgment, with 
some exceptions, not necessary to be adverted to here; the general pro- 
position is, however, undoubtedly correct, that he who may authorize in 
the beginning may ratify in the end. This is a common sense view of 
the matter, easily understood, constantly acted and relied on in the or- 
dinary occurrences of daily life and should not be frittered away by 
subtleties without soundness, and distinction without difference, and 
there is, therefore, no force in the = urged on our attention, ,that 
there would have to be a new consideration in order to attach validity 
to a confirmatory act. No independent consideration is required in the 
case of an accommodation endorser, surety, etc., in the first instance, 
and it is difficult to see why anything more should be required on sub- 
sequent sanction than an original assent. Commercial Bank v. War- 
ren, 15 N. Y. (1 Smith) 577 and cases cited. 

The Supreme Court of Pennsylvania, McHugh v. County, 67 Penn. 
391 and cas. cit., has, it seems, uniformly held that there could be no 
ratification without a new consideration, where the original act was 
done mala But this court in the case of Daws, Extr. v. Spurny, 
Extr., 29 Mo. 386, where the point indeed was not expressly raised, but 
where there was no proof of a new consideration, held that ratification 
might occur even where the ratifier’s nume had been forged. There is, 
however, no proof of bad faith in this case, so that the Pennsylvania 
decision, to which we have been cited, even if regarded as sound, would 
be unapplicable here. As to the case of Green v. Shepherd, 5 Allen 
589, to which our attention is also called, it — decides that if a note 
be signed by one as principal after delivery and acceptance, that without 
new consideration there could be no recovery against the party so sign- 
ing. The case of Gard v. Jones, 9 Mo. 866, has no greater relevancy to 
the case at bar than the one from Massachusetts, for in the present case, 
if the act of the son was ratified, the ratification would not be a collat- 
eral undertaking, as in the two cases first cited, but would evidently have 
relation to the date of the act ratified, take effect from that period and 
be regarded as part and parcel of the original promise. But there is 
no inconsiderable doubt whether the evidence establishes a ratifica- 
tion. 

The testimony of Carnes, the president of the bank, can hardly be 
held sufficient for that purpose, especially when taken in connection 
with that of Nathan Gillilan. Carnes says that on one occasion Nathan 
Gillilan walked with him to the depot, and stated “that they had re- 
ceived some notices of notes failing due at the bank and requested me 
to tell the cashier that he or Robert L. would be over in a few days to 
fix them up,” but at that time Gillilan had a note in bank signed b 
himself for money which he had borrowed and afterwards paid. This 
note bore the name also of Robert L. and George Gillilan, and Nathan 
Gillilan may have referred to that. Besides, he testifies that he never 
received any notice from the bank of the existence of any note except 





his own, and did not know of any other note in bank but his own (until 
after Robert L.’s arrest;) that he remembered the conversation with 
Carnes well, and that that conversation was as follows: ‘I told him I 
owed a note in bank, had received notice of the maturity thereof, and 
requested him to tell the cashier I would be over in a few days and pay 
it, which I did.””, Under these circumstances, we should feel somewhat 
disinclined to hold that the rule as to full knowledge on the part of the 
ratifier had met with compliance in the case before us. German Bank v. 
Dunn, decided at last January term. Owings v. Hull, 9 Peter, 607 ; 
Mexom v. Palmer, 8°N. Y. 398. Fletcher v. Dysart, 9 B. Mon. 413. 

We make, however, no express ruling on the sufficiency of the evi- 
dence with respect to ratifications. : 

All of the instructions asked by defendant were refused, and we have 
incidentally commented on them in the foregoing remarks; they were 
in the muin correct. 

It has been strenuously insisted here, as it was below, when the in- 
strument sued on was offered in evidence, that the name of Robert L. 
Gillilan, in order to be sufficient to bind his father, should have appeared 
on the face of the paper as agent of the latter. But this may well be 
doubted. Mr. Parsons in his work (vol. 1, N. and B., pp. 91 and 92) 
holds that notwithstanding there are grave objections to an agent sign- 
ing the name of the principal, without adding appropriate words show- 
ing that he did the act as agent. yet that such a mode of execution 
would be valid; and he cites several cases in support of this view. Thus 
in Watkins v. Vane, 2 Stark. 368, Lord Ellenborough held such a sign- 
ing by a son sufficient, where the son had done this in several instances. 
A similar ruling was made in Neal v. Ewing, 1 Esp. 61. 

The case of Ward v. Goodrich, 6 Cush. 117, relied on by defendeant’s 
counsel,'holds differently ; but the remarks there were principally appli- 
cable to the formal execution of a mortgage by an attorney in fact. 

The language, however, has a wider signification, but the case shows 
that these utterances were mere dicta, totally unnecessary to a deci- 
sion, nor was the decision placed on that ground, but upon the ground 
that the attorney was not authorized by the instrument under which he 
professed to act, to make either a note or a mortgage. In addition to 
that, for years after the above case was decided, the Supreme Court of 
Massachusetts expressly held in Brigham v. Peters, Gray 139, that a 
principal might be bound by permitting his agent to use his name and 
signature; and the cases in Esp. a Stark. supra, are cited with 
approval. See also Forsyth v. Day, 41 Me. 382, where the doctrine of 
6 Cush., supra, is denied, both on reason and authority. St. Agency, 
3147; Hepner v. Vandolah, 62 Ill. 483, 1 Daniel Neg. Inst. 2299 and 
cases cited; Mechanics’ Bank v. Bank of Columbia, 5 Wheat. 327. 

There are other points to which our attention has been called by the 
ingenuity and research of counsel, but we have, for the present at least, 
— passed on all the salient and decisive points involved in this 
record. 

The result is that the judgment must be reversed and the cause re- 
manded. Judge Vories absent; the other judges concur. 





Land Claims—Rules for Ascertaining Priority—Con- 
firmation under Act of 1860. 


MILLER ET AL. v. DALE, ET AL. 
Supreme Court of the United States, October Term, 1875. 


_1. Land Claims—Rules for Ascertaining Priority.—In an action of 
ejectment for land in California, where both parties assert title to the premises 
—the plaintiff! under a concession of the former government, confirmed by the 
tribunals of the United States,and an approved survey under the act of Congress 
of June l4th, 1860, and the defendant under a patent of the United States issued 
upon a similar confirmed concession—thefenquiry of the court must extend to 
the character of the original concessions to ascertain which of the two titles 
gave the better right to the premises; and if these do not furnish the means for 
settling the controversy, reference must be had to the proceedings before the 
tribunals and officers cf the United States by which the claims of the parties 
were determined. 

2. Effect of Prior Location.—Where the original concessions in such cases 
were without specific boundaries, being Senta panto for quantity, the one 
first located by an approved survey appropriated the land embraced by the 
survey. 

3. Act of 1860.—The object of the proceeding before the tribunals of the 
United States for the approval of a survey of a confirmed claim to land in Cal- 
ifornia under a Mexican or Spanish grant pursuant to the act of Congress of 
June 14th, 1860, was to insure conformity of thesurvey with the decree of con- 
firmation, and not to settle any question of title against other claimants, The 
approval of the court established the fact that the survey was in conformity with 
the decree of confirmation, or if the decree was for ame md only, that the sur- 
vey was authorized by it, and is conclusive as to the location of the land against 
all floating grants not previously located. 


In error to the Supreme Court of the state of California. 

Mr. Justice Freip delivered the opinion of the court. 

This is an action of ejectment for the possession of certain real prop- 
erty situated in the county of Santa Clara, in the state of California. 
The plaintiffs assert title to the premises under a concession of the former 
government confirmed by the tribunals of the United States, and an ap- 
proved survey under the act of Congress of June 14th, 1860. 12 Statutes 
at Large, 34, sec. 5. That act gives to an approved survey upon a con- 
firmed claim the effect and validity of a patent. Some question is made 
whether this effect can be given to a survey approved, like the one here, 
since the repeal of the act, notwithstanding the reservation of jurisdic- 
tion in pending cases by the repealing clause. We do not deem it material 
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to determine the question, and for the purposes of this case, shall con- 
sider that the plaintiffs stand before the court upon a title as fully es- 
tablished as if supported by a patent. The confirmation under which 
they claim was made by the district court of the United States in Janu- 
ary, 1859, and survey was approved by that court in June, 18%5, and on 
appeal, by the circuit court, in September, 1866. 

he defendants assert title to the premises under a patent issued upon 
a concession of the Mexican government, confirmed by the tribunals of 
the United States; the confirmation dated in March, 1857, and the patent 
being issued in January, 1859. The approved survey of the plaintiffs 
and the patent of the defendants both include the land in controversy. 
The question, therefore, for consideration is, which of the two titles gave 
the better right to the premises. To answer this question we must look 
into the character of the original concessions, and if they furnish no 
ruide to a just conclusion, we must seck a solution in the proceedings 
had before our tribunals and officers by which the claims of the parties 
were determined. 

Look at the original concessions, we find that they were mere licenses 
to settle upon and occupy vacant lands of the former government, with- 
out designation as to locality, except in the most vague and general way. 
It appears that one Mariano Castro, through whom the plaintiffs trace 
their title, had, as early as 1802, obtained permission from the viceroy of 
Mexico to settle upon a tract of land within the jurisdiction of Monterey, 
known as La Brea, but objection to his settlement there being made by 
the priests of the adjoining mission, he was directed to select another 
tract. He accordingly solicted of the military commander of the dis- 
trict the tract called El Carneadero, alleged to be the same tract since 
known as Las Animas; but whether any action was ever taken by the 
public authorities upon his petition, further than to hear objections also 
mace by the pricsts to his settlement there, we are not informed, and the 
archives of the department, searched by direction of the governor, dis- 
close nothing on the subject. After Castro’s death, his widow, in 1833, 
in a petition to the governor, represented that her husband had taken 
possession of the tract, Las Animas, in 1805, under a concession from the 
governor, but that she had not the title papers, and asked that a title be 
issued to her. In 1835, her attorney renewed the application, affirming 
that the land had been granted to her husband, but that the title papers 
had been destroyed by tire. Upon receipt of this petition, the governor 
ordered a search among the archives of the department for a record of 
the alleged concession, but, as already stated, none was found. In con- 
sideration, however, of the evidence which they afforded of the right to 
the tract under the name of La Brea, obtained by the deceased from the 
Vice-Royal government in 1802, the governor directed that a certificate or 
testimonial of the record in the case (expediente) be issued for the.pro- 
tection of the parties interested; and as the boundaries had not been ex- 
pressly defined within which they must confine themselves, he added that 
those set forth in the plat accompanying the petition of the attorney 
should in future be regarded as such, with a reservation, however, of the 
rights of any third partywho might feel aggrieved by the proceeding. 
This certificate or testimonial issued in 1835, with the documents upon 
which it was founded, constituted the record evidence of the concession 
upon which the confirmation and survey were had, under which the plaint- 
iffs claim. 

Previous to the issue of this document, and in 1831, another person by 
the same name, Mariano Castro, under whom the defendants claim, had 
obtained from the governor of California a license to occupy for cultiva- 
tion a tract of land called El Solis. . Under this license, he went into 
possession of vacant land and remained in possession until the cession of 
the country to the United States. His widow and children optained the 
decree of confirmation and patent. 

Neither of the concessions transferred the title, or conferred upon the 
grantees any interest in the land occupied by them other than a right of 
possession during the pleasure of the government. Their possession 
under these licenses did not raise even an equity in their favor against 
the United States. Serrano v. United States, 5 Wallace, 461. In this 
condition of the property the party who first obtained a confirmation of 
his claim and its definite location by an approved survey, took the title 
to the land embraced by the survey. 

But independent of this position, if we could regard the original con- 
cessions,—the one issued to the first Castro in 1802, and the one issued 
to the second Castro in 1831,—as ordinary grants of the governor of the 
department, and as such passing a title, though of an imperfect charac- 
ter, to the grantees, the saine result would follow, for they could then be 
treated only as floating grants. Neither of them gave any definite bound- 
aries to the tract referred to by the general designation of place, and 
neither specified any quantity; that was only a matter of inference from 
subsequent documents. And equal vagueness as to the location and extent 
of the land solicited characterized the petitions of the parties. That of 
the first Castro only stated that La Brea was situated within the jurisdic- 
tion of Monterey, and distant three or four leagues from any mission or 
pueblo. The term appears to have been applied to a large region of 
country in that district. The petition of the second Castro only described 
EI Solis, the tract which he desired, as a place within the jurisdiction of 
the same military post. Under these circumstances, the concessions 
being without specitic boundaries by which the quantity embraced, when 
ascertained, could be identified, the only rule which the court can follow 
in actions at law is to consider the one first located by an approved sur- 
vey as having appropriated the land covered by the survey. This rule 
was substantially recognized in one of the earliest cases which came be- 
fore this court for consideration, the Fremont case, reported in the 17th of 
Howard. The grant to Alvarado, under which Fremont claimed, was 
for ten leagues within exterior boundaries embracing a much greater 
quantity, and while the court held that, as between the government and 





the grantee, the grant passed to him a right to the quantity of land men- 
tioned, to be laid off by official authority in the territory described, it 
said that if any other person within those limits had afterwards obtained 
agrant from the government, by specific boundaries, before Alvarado 
had made his survey, the title of the latter grantee could not be impared 
by any subsequent survey of Alavardo. ‘‘As between the individual 
claimants from the government,” the court added, ‘the title of the party 
who had obtained « grant for the specific land would be the superior and 
better one. For by the general grant to Alvarado the government did 
not bind itself to make no other grant within the territory described 
until after he had made his survey.” And referring to this language, 
in the recent case of Henshaw v. Bissell, 18 Wallace, 267, we observed 
that ‘a second floating grant, the claim under which is first surveyed 
and patented and thus severed from the public domain, would seem to 
stand, with reference to an earlier floating grant within the same general 
limits, in the position which the subsequent grant with specific bound- 
aries mentioned in the citation would have stood to the general grant to 
Alvarado.” 

Upon this rule the land department of our government constantly acts 
with reference to floating warrants issued under the legislation of Con- 
gress to soldiers and others. The warrant first located takes the land, 
though it bear date cnly of yesterday. The date of the warrant is of no 
moment. So with Mexican floating grants, except that they are usually 
confined within certain general limits, the one first located takes the 
land. Here the survey of the defendants was made and approved in 
1858, several vears before the approval of the survey under which the 
plaintiffs claim. 

It is contended with much earnestness, that the fact that the survey of 
the plaintiffs received the approval of the district and circuit courts of 
the United States gave it conclusive efficacy upon the title,.and deter- 
mined that it was superior to that of the defendants. This position is 
based upon a misconception of the object of subjecting surveys of con- 
firmed claims under Mexican concessions to the consideration of the 
court. It was not to settle the question of title; so soe, ton a matter 
affecting the rights of parties as that would hardly have been left to pro- 
ceedings of a summary character. The object of the proceeding was to 
ensure conformity of the survey with the decree upon which it was made. 
If the decree gave specific boundaries the court was to see that the sur- 
vey followed them; if the decree was for quantity, the court was to see 
that the survey did not embrace a greater quantity; that the land was 
taken in a compact form, or if the grantee had himself exercised a right 
of selection, and had settled upon and improved particular parcels, or 
sold parcels to others, that the survey, if sohetienite, included such par- 
cels, and also that it was made with proper regard to the rights of others 
who had settled upon the land, especially when they had been induced 
to make improvements by the grantee himself. Originally surveys were 
left entirely to the action of the local surveyor and the land department. 
Great complaints were sometimes made that surveys ‘thus established 
were unjustly extended in directions so as to include the settlements and 
improvements of others ; and contests over them were in consequence often 
prolonged for years. To prevent possible abuses in this way, the act of 
Congress of June 14th, 1860, was passed, allowing surveys, when objection 
was made to their correctness, to be brought before the court and subjected 
to examination, and requiring them to be corrected if fourid to vary from 
the specific directions of the decrees upon which they were founded; or 
if the decrees contained no specific directions, from the general rules 
governing in such cases. The approval of the court established the fact 
that the survey was in conformity with the decree of confirmation; or if 
the decree was for quantity only, that the survey was authorized by it; 
and in either case the approval rendered the survey conclusive as to the 
location of the land against all floating grants not previously located. 
The questions, then left for controversy before the courts related to the 
title of the property, the parties proceeding = the established con- 
formity of their respective surveys with the decrees upon which they 
were founded. 

The case of Henshaw v. Bissell, upon which counsel seem to rely, 
does not militate against the views here stated. The question there was 
not as to which of two floating grants carried the premises. Only one 
of the grants there under consideration was floating. The other grant 
had specific boundaries, or such descriptive features as to render its limits 
easily ascertainable, and the court held that the right of the grantee to 
the land thus designated could not be interfered with by the donee of the 
flouting grant. A grant of that specific description necessarily carried 
the land described, unless appropriated by an earlier grant, and no sub- 
sequent location of a floating grant upon the premises could impair the 
title. 

It is urged that the testimonial issued in 1835, although intended 
——- as evidence of the proceedings taken in 1802, and of the 

icetise granted by the Viceroy of Mexico, established the boundaries 
of the settlement of the first Castro, so that from that time the license 
ceased to be a general and floating one, and became a license to occupy 
a specific tract. Admitting this view of the effect of the testimonial to 
be correct, the answer is obvious— the title of the grantee or licensee was 
not changed by a limitation of his right of occupation to a specific trret; 
and the Gesigiiation of the boundaries marvel the rights of any third 
party, which were to be left uninjured, that is, not encroached upon. 
The second Castro was then in possession of a portion of the tract within 
those boundaries, his right being of the same character, that of occu- 
pancy by permission of the government. The decree confirming his 
claim, and the survey following it approved by the land department, are 
conclusive as to the extent of his possession. The plaintiff shows no 
better claim to the premises thus possessed by producing a testimonal 
establishing the boundaries of his settlement, which at the same time 
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provided that existing rights of others should remain unaffected by the 
proceeding. 

It was suggested on the argument that the decree confirming the conces- 
sion of the ri Solis rancho, was obtained upon an erroncous and fraudu- 
lent translation of certain documents sritroduced into the case, which, if 
correctly translated, would have defeated the claim by showing that the 
concession was denied instead of being made by the Mexican govern- 
ment. If this be so, the plaintiffs can proceed in equity, where the land 
has not passed to bona fide purchasers without notice, to remove the 
obstacle to the operation of their title arising from the defendant’s patent, 
or to compel the patentees to hold the land in trust for their benefit or in 
some other appropriate way. But in this action of ejectment, the plaint- 
iffs must rely upon their legal title, and that arising subsequent to the 
title of the defendants they can not recover. 

Judgment affirmed. 





Contract—Condition Precedent—Failure of Consider- 
ation. 


POUSSARD & WIFE v. SPIERS & POND.* 
English High Court of Justice Q. B. Division, April 1876. 


The defendants, by their theatrical manager, engaged the female plaintiff, 
an actress, to perform an important part in an opera for three months. She 
was prevented by illness from attending during the earlier performances; and 
the manager was obliged to secure the services of a substitute, who could only 
be procured ata high price and fur a term of at least one month, On the recoy- 
ery of the female plaintiff, the defendauts refused to carry out the original en- 
gagement. Held, that under the circumstances, the failure of considcration 
was such that the defendants were discharged from their liability under the 
agreement. 


In this case the female plaintiff was an actress, and the defendants the 
manugers of the Criterion Theatre. The action was for wrongful dis- 
missal. The female plaintiff had been engaged to — a leading 
part in an opera, and had attended rehearsals. Shortly before the com- 
mencement oi the performance she was taken ill, and was unable to 
perform during the first four nights of the “run” of the opera. The 
defendants engaged a substitute to tuke the part; and on the female 
plaintiff's recovery, they refused to allow her to perform her engage- 
ment, but continued to employ the substitute. 

The facts are fully detailed in the judgment of the court. 

At the trial before Field, J., judgment was entered for the defendants, 
leave being reserved to move to enter {— for the plaintiff, the 
jury having assessed the damages at £83. There was a cross-rule, on the 

round that the verdict was against the weight of the evidence, and the 

amages excessive. 

Percy Gye, Philbrick, Q. C. with him, for the plaintiffs.—The question 
in this case is whether the attendance of the female plaintiff at the first per- 
jormance of the opera on November 28 is a condition precedent, the breach 
of which entitles the defendants to consider the contract as rescinded. 

Quain, J.—The question is not confined to a single day,which makes your 
ifficulty amaonl It was not absolutely material that she should sing 
on any particular day between November 28 and the time of her recov- 
ery. The case of Bettini v. Gye, 24 W. R. 551, L. R. 1 Q. B. D. 183, 
is distinguishable. In that case no particular day was mentioned; and 
in this case the attendance at rehearsals was not essential. [Blackburn, 
J.—But I doubt whether the attendance of Madame Poussard would be 
as advantageous after the play had been running a month as it would 
have been on the first day of the performance.] But the loss could 
have been compensated by damages, and therefore is not a breach of a 
condition precedent. The jury, no doubt, found that it was reasonable 
for the defendants to engage Miss Lewis for a month, but that was be- 
cause so good an artiste would not undertake the part for a shorter time. 
That does not show that the contract was so essentially varied as to 
amount toa rescission. The intention of the parties, as was said in Bet- 
tini v. Gye, must be gathered from the whole agreement. This was a 
case of temporary illness, and absence during temporary ilJness is al- 
ways an implied term in these contracts. Cuckson v. Stenes, 7 W. R. 
134, 1 Ell. & Ell. 248 (the brewer's case); Taylor v. Caldy+ ', 11 W. R. 
726, 3 B. & 8.826. [Blackburn, J.—The really important question is, 
how did the engagement of Miss Lewis affect the contract between the 
laintiffs and the defendants ?] The defendants should have taken on 
adame Poussard at the termination of Miss Lewis’ engagement. Ma- 
dame Poussard’s services were engaged, and she was prevented from un- 
dertaking any other engagement. (Blackburn, J.—We must determine 
first what is the rule in such cases as to conditions precedent, and fhen 
what were the facts which bring this cage within that rule.] No techni- 
cal rule can be laid down; the question is one entirely of fact. Madame 
Poussard began the rehearsal on the 23rd, and was ready to resume her 
duties three days after the first performance. Her inability, through 
temporary illness, to perform during the interval, can not be said to have 
avoided the contract. See Simpson v. Crippin, 21 W. R. 141, L. R. 8 
Q. B. 14; Tilley v. Thomas, 16 W. R. 166, L. R. 3 Ch. 61, especially the 
judgment of Lord Cairns, C., in the latter case. 

Parry, Serjt., and F. H. Lewis, for the defendants.—The illness of the 
female plaintiff was not of a temporary character ; it was a severe attack 
of bronchitis. [Blackburn, J.—But we must take it that Madame Pous- 
sard wag ready to fulfil her engagement on the 4th of December.] But 
it would have been perfectly reasonable to engage Miss Lewis for three 
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months if she had been free to make such an engagement, but it was 
difficult to find any one to take such an engagement on an emergency. 
Besides, there is no evidence that Madame Poussard tendered her ser- 
vices on December 4. The production of the opera was the important 
part of the engagement, and as her services were not available for that 
purpose, the defendants were at liberty to consider the contract rescinded, 
and to engage another artiste. In Bettini v. Gye, the circumstances were 
different. There had been a part performance in attending rehearsals, 
and it was held that the “sited by the plaintiff did not go to the essenv:e 
of the contract. [Quain, J.—The same argument is used here. Here 
there was an attendance at rehearsals.] But nothing is said about re- 
hearsals in the agreement. Illness amounting to inability to perform is, 
in itself, a rescission of the contract. Indeed, it may be said that there 
*-as no contract here, unless it can be shown that attendance at a rehear- 
id before the first night is always thrown in as part of the agreement. 
The case is analogous to the contract of a courier. [Blackburn, J.— 
That is analogous to the contract of a sailor to perform a voyage, where 
failure to commence is inability to carry on the contract.]| Then an- 
other element in this case is that the contract was only for an indefinite 
period—so long as the play might run. He cited Graves v. Legge, 9 Ex. 
709, 2 W. R. C. L. Dig. 176. Cur. adv. vult. 

April 25.—The following judgment of the court (Blackburn, Quain 
and Field, JJ.,) was now delivered by BLAckBuRN, Judge. 

This was an action for the dismissal of the plaintiff's wife from a 
theatrical engagement. On the trial before my brother Field, it ap- 
pexred that the defendants, Messrs. Spiers & Pond, had taken the Crite- 
rion Theatre, and were about to bring out a new French opera, which 
was to be produced simultaneously in London and Paris. Mr. Kingston, 
by their authority, made a contract with the plaintiff's wife, which was 
reduced to writing to the following letter : 

* ORITERION THEATRE, Oct. 16th, 1874. 

‘“*To MADAME PovUssARD, 

**Dear Madam,—On behalf of Messrs. Spiers & Pond, I engage 
you to sing and play at the Criterion Theatre on the following terms :— 
ou to play the part of Triquette in Lecocq’s opera of ‘Les Pres Saint 
Gervais,’ commencing on or about the fourteenth of November next, at 
a weckly salary of eleven pounds (£11), and to continue on at the same 
sum for a period of three months, providing the opera shall run for that 
riod; then, at the expiration of the said three months, I shall be at 
iberty to re-engage you at my option, on terms then to be arranged, 
und not to exceed fourteen pounds per week, for another three months. 
Dresses and tights requisite for the part to be provided by the manage- 
ment, and the engagement to be subject to the ordinary rules and regu- 
lations of the theatre.—I am, dear Madam, yours very truly, 
“Ratified, “EK. P. Kineston, Manager. 
“Sprers & Ponp. 

“ MapaME PoussarD, 46 Gunter Grove, Chelsea.” 

The first performance of the piece was announced for Saturday, the 
28th of November. -No objection was raised on either side as to this 
delay, and Madame Poussard attended*rehearsals, and such attendance, 
though not expressed in the written engagement, was an implied part of 
it. Owing to delays on the part of the composer, the music of the lat- 
ter part of the piece was not in the hands of the defendants till a few 
days before that announced for the production of the piece, and the lat- 
ter and final rehearsals did not take place till the week on the Saturday 
of which the performance was announced. Madame Poussard was un- 
fortunately taken ill, and though she struggled to attend the rehearsals, 
she was obliged on Monday, the 23rd of November, to leave the rehear- 
sal, go home and go to bed, and call in medical attendance. In the 
course of the next day or two, an interview took place between the 

laintiff and Mr. Leonard (Madame Poussard’s medical attendant), and 

rs. Liston, who was the defendants’ stage manager, in reference to 
Madame Poussard’s ability to attend and undertake her part, and there 
was a conflict of testimony as to what took place. According to the 
defendants’ version, Mrs. Liston requested to know, as soon as possible, 
what was the prospect of Madame Poussard’s recovery, as it would be 
very difficult, on such a short notice, to obtain a substitute, and that, in 
the result, the plaintiff wrote stating that his wife's health was such that 
she could not play on the Saturday night, and that Mrs. Liston had bet- 
ter, therefore, engage a young lady to play the part; and this, if be- 
lieved to be accurate, amounted to a rescission of the contract. 

According to the evidence of the plaintiff and the doctor, Mrs. Liston 
told them that Madame Poussard was to take care of herself, and not to 
come out till quite well, as she, Mrs. Liston, had procured or would 
‘ange te a temporary substitute, and Madame Poussard could resume 

1er place as soon as she was well. This, it was concluded by the plaintiff, 
amounted to a waiver by the defendants of the breach of a condition 
precedent, if there was. one. The jury found that the plaintiff did not 
rescind the contract, and that Mrs. Liston, if she did waive the condition 
eeceree (as to which they were not agreed), had no authority from the 

cfendants so todo. These findings, if they stand, dispose of two ques- 
tions. There was no substantial conflict as to what was in fact done by 
Mrs. Liston. Upon hearing on the Wednesday, the 25th, the possibil- 
ity that Madame Poussard might be prevented by illness from fulfiling 
her engagements, she sent to a theatrical agent to enquire what artistes 
of position were disengaged, and learning that Miss Lewis had no en- 
gagement till the 25th of December, she made a provisional arrange- 
ment with her, by which Miss Lewis undertook to study the part, and 
be ready on Saturday to take the part in case Madame Feast was not 


then recovered so far as to be ready to perform. If it should turn out 
that this labor was thrown away, Miss Lewis was to have a douceur for her 
trouble; if Miss Lewis was called on to perform, she was to be engaged 
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at £15 per week up to the 25th of December, if the piece ran so long. 
Madame Poussard continued in bed and ill, and unable to attend either 
the subsequent rehearsals or the first night of the performance on the 
Saturday. Miss Lewis’ engagement became absolute, and she performed 
the part on Saturday, Monday, Tuesday and Wednesday, and up to the 
close of her engagement, the 25th of December. The piece proved a suc- 
cess, and in fact it ran for more than three months. On Thursday, the 4th 
of December, Madame Poussard having recovered, offered to take her 
place, but was refused, and for this refusal this action was brought. On 
the 2nd of January, Madame Poussard left England. My brother Field 
at the trial expressed his opinion that the failure of Madame Poussard 
to be ready to perform under the circumstances, went so much to the 
root of the consideration as to discharge the defendants, and that he 
should therefore enter judgment for the defendants, but he asked the 
jury five questions. The first three related to the supposed rescission 
and waiver. The other questions were in writing, and were (4) whether 
the non-attendance on the night of the opening was of such material 
consequence to the defendants as to entitle them to rescind the contract, 
to which the jury said ‘* No,”’ and (5) was it of such consequence as to 
render it reasonable for the defendants to employ another artiste, and 
whether the employment of Miss Lewis as made was reasonable? To 
which the jury said “ Yes.”’ Lastly, he left the question of damages’ 
which the jury assessed at £83. On these answers he reserved leave to 
the plaintiffs to move to enter judgment of £83. A cross-rule was ob- 
tained on the ground that the verdict was against evidence, and that the. 
damages were excessive. The case was argued a few days ago. We 
think that from the nature of the engagement to take a leading, and in- 
deed a principal, female part (the prima donna sang her part in male 
costume as the Prince de Conti), in a new opera, which, as appears from 
the terms of engagement, it was known might run a longer or shorter 
time, and so be a profitable or losing concern for the defendants, we can, 
without the aid of the jury, see that it must have been of great import- 
ance to the defendants that the piece should start well; and consequently 
that the failure of the plaintiff's wife to be able to perform on the opening 
night and early performances was a very serious detriment to them. This 
inability, having been occasioned by sickness, was not any breach of 
contract by the plaintiff, and no action can lie against him for the fail- 
ure thus occasioned, but the damage to the defendants and the subse- 
quent failure of consideration is just as great as if it had been occasioned 
by the plaintiff’s fault instead of by his wife’s misfortune. The analogy 
is complete between this case and that of the charter-party in the ordin- 
ary terms where the  » is to proceed in ballast (the act of God, etc., 
excepted), to a port and there load a cargo. If the delay is occasioned 
by excepted perils, the shipowner is excused. But if it 1s so great as to 

0 to the root of the matter, it frees the charterer from his obligation to 

urnish a cargo. See per Mr. Baron Bramwell, delivering the judgment 
of the majority of the Court of Exchequer Chamber in Jackson v. 
Union Marine Insurance Company, 23 W. R. 169, L. R. 10 C. P. 141; 
and we think that the question, whether the failure of a skilled and ca- 
pable.artiste to perform in a new piece, through serivus illness, is so im- 
portant to go to the root of the consideratlon, must to some extent de- 

end on the evidence, and it is a mixed question of law and fact. 

heoreticaliy, the facts should be left to, and found separately by, the 
jury, it being for the judge or the court to say whether they, being so 
found, show a breach of a cendition precedent or not. But this, of 
course, is often, if not generally impracticable; and if we can see that 
the proper facts have been found, we should act on them without regard 
to the form of the question. 

Now, in the present case, we must consider what were the courses 
open to the defendants under the circumstances. They might, it was 
said on the argument before us, though not on the trial, have postponed 
the bringing out of the piece till the recovery of Madame Poussard, 
and if her illness had been a temporary hoarseness, incapacitating ber 
from singing on the Saturday, but sure to be removed by the Monday, 
that might have been a proper course to pursue; but. the illness was a 
serious one of uncertain duration, and if the plaintiffs had at the trial 
suggested that this was the proper course, it would no doubt have been 
shown that it was a serious course, and that it would have been much 
better to have abandoned the piece altogether than to have postponed it 
from day to day for an uncertain time, during which the theatre would 
have been a heavy loss. The remaining alternatives were to employ a 
substitute until such time as the plaintiff’s wife should recover, and if a 
substitute capable of performing the part adequately could have been 
obtained upon such a precarious engagement on any reasonable terms, 
that would have been a right course to pursue, but if no substitute ca- 
pable of performing the part adequately could be obtained, except on 
the terms that she should be permanently engaged at higher pay than 
the plaintiffs wife, it, in our opinion, follows as a matter of law, that 
the failure on the plaintiff's part went to the root of the matter, and 
discharged the defendants. We think, therefore, that the fifth question 

ut to the jury and answered by them in favor of the defendants 

oes find all the facts necessary to enable us to decide as a matter of 
law that the defendants are discharged. The fourth question is no 
doubt found by the jury for the — but we think the jury in find- 
ing it must have made a mistake in law, as to what was a sufficient 
failure of consideration to set the defendants at liberty, which was not 
a question for them. The view taken by us renders it unnecessary to 
decide anything on the cross-rule for a new trial. 

This motion must be refused with costs. 


NOTE.—The same court in the case of Bettini v. Gye, 24 W. R. 551, 
decided in January, 1876, had previously been called on to construe a 
condition in a contract of somewhat the same nature as the one before 





them in this case. In the former case, an agreement between the defend- 
ant, the director of an opera, and the plaintiff, a dramatic singer, stipu- 
lated that the engagement of the plaintiff was to begin on the 30th of 
March, and end on the 13th of Saly, 1875. The plaintiff was not to 
sing out of the theatre in the United Kingdom, from the Ist of January 
to the 31st of December, 1875, without the written permission of the 
defendant ; the plaintiff agreed to be in London without fail at least six 
days before the commencement of his engagement, for the purpose of 
rehearsals. He performed the condition relating to not singing in the 
United Kingdom after the Ist of January, 1875, but, owing to tempo- 
rary illness, failed to arrive in England until the 28th of March. The 
detendant thereupon refused to employ him,and put an end to the agree- 
ment. In an action brought by the plaintiff for the refusal to employ 
him, the court held that the defendant was not jusified in so refusing, as 
the clause binding the plaintiff to be in London six days before the 30th 
of March was not a condition precedent going to the root of the con- 
tract, but only an independent agreement, the breach of which might 
be compensated in damages. The question as to whether a part of a 
contract is a condition precedent to liability, or only an independent 
agreement, a breach of which does not justify a repudiation of the con- 
tract, but simply gives a right to damages for such breach, has been fre- 
quently before the English courts. See the cases cited in William’s 
Notes to Saunders, Vol. 1, p. 554, and Vol. LL, p. 750. In Poussard v. 
Spiers, and Bettini v. Gye, the cases under pha te SM the contracts 
entered into between the parties were very similar in their terms, but 
the effect of the breach was very different. In both cases, the court 
was of opinion that the question whether the failure to perform through 
illness goes to the root of the contract depends on the evidence, and is 
a ah question of law and fact. Acting on this principle, the dis- 
tinction between the cases and the reasons for the contrary judg- 
ment are obvious. In the former case, the illness of the performer 
not being temporary, but being serious and uncertain, the defendants 
were compelled to employ a substitute to fill her place, and could 
not postpone the performance to await her recovery. The substitute 
was engaged till the 25th of December, if the piece ran so long, and 
the jury found that the contract so made was reasonable. Again, no 
part of the agreement had been performed by the plaintiff, as she took 
sick before the first performance. On the other hand, in Bettini v. 
Gye, the plaintiff from the Ist of January to the 30th of March, had 
performed part of his agreement, viz, not to sing out of the theatre in 
the United Kingdom without the written permission of the defendant. 
His failure to arrive in time for the first rehearsals did not necessitate 
the engagement of another to fill his place, but simply put the defend- 
ant to inconvenience, fur which he has his remedy. As plaintiff’s coun- 
sel remarked on the arguement, the contention on the part of the de- 
fendant would lead to the conclusion that the delay of a single hour in 
reaching London would be fatal to the whole contract. As gathered from 
the two cases, the law would seem to be that a single breach of the con- 
dition precedent will not amount to a sufficient cause for treating the 
contract as at an end, unless it shall have forced upon the other party, 
in order to protect himself and carry out his plans, so essential a varia- 
tion from its terms as to change entirely the position of the parties, 
And in every case this is a question of fact. 


License Tax--Tax on Civil Privileges and Income. 


[Coneluded from last week.] 


2 5. Succession of Collateral Inheritance Tax.— The right to take 
property by devise or descent is not a natural right; it is a creature of 
the law; but for the regulations prescribed by states, upon the death of 
the owner, his dominien and control over his property would cease. In 
most countries, the owner is allowed by will executed in a prescribed 
form to direct what persons shall succeed him in the ownership of his 
property, and should he fail to make this disposition, the law directs 
what kindred shall succeed. The taking property by devise or descent, 
being a privilege accorded by the state to certain persons, the state may 

yrescribe the terms of the taking. The amount paid for this priv- 
ilege is called a succession tax, or a collateral inheritance, as the person 
taking is a lineal descendant of the testator or intestate or of the col- 
lateral kindred. This form of tax was in use among the Romans in the 
days of Augustus, and is used at the present day in this country, both by 
the state and federal government. This tax, like the tax on licenses, on 
deeds, suits and material seals, is not affected by the provision that tax- 
ation shall be equal and uniform and ad valorem. Eyre v. Jacob. 14 
Grat. 422-431. 1t may be a specified tax, or it may be, and generally is, 
regulated by the value of the property which is devised or descends. A 
certain per centum on the value of the property is levied, increasing in 
x uniform scale, as the degree of kindred is removed from the decedent. 
The tax is still a tax on the privilege and not a tax on the property in 
consequence of its being imposed in the form of a percentage on the value 
ofthe property. 14 Grat. 428; Pullen v. Wake Co., 66 N. C.361. Such tay, 
when imposed on aliens and not on citizens, violates no provision of the 
constitution of the United States. Mager v. Grimer, 8 How. 491. It is 
a tax which vests immediately upon the death of the owner of the prop- 
erty, and if the law imposing the tax should be repealed before its col- 
lection, but after the death of the owner, the right of the state to collect 
it can not be resisted. Aomand’s Heirs v. His Exrs., 3 La. R. 33; Que- 
nart & Heirs v. Canenge, Ib. 561. But on the other hand, if the law 
imposing the tax is passed after the death of the owner, but before the 
parties entitled have received the property, the tax can not be collected ; 
when the property rested in the heirs or devisees at the death of the 
owner, it was not subject to any tax, they took at that time; the civil 
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privilege was exercised by vesting of title in them at that time. Suc- not such as to constitute it payment of adebt. Tyron’s Appeal, 10 


cession of Oyon, 6 Rob. (La.) 504; Succession of Blanchard, 17 La. Ann. 
392; Suecession of Dufour, 18 La Ann. 392. On the same principle, 
where, by a treaty made between the United States and France, in 1853, 


by which Frenchmen were placed, as regards property, upon the same | 


footing as citizens of the United States as to rights of property and 


taxes thereon; a persun died in 1848; at that time in Louisiana, a tax | 


of ten per cent. was imposed on the value of all property inherited in 
that state by any person not domiciliated there, and not being a citizen of 
any state or territory of the United States; the brother of the decedent, 
a French subject residing in France, was held liable to the tax. The 
property vested in him in 1848, upon the death of his brother, who re- 
sided in Louisiana, and the tax vested at the same time, which the 
treaty did not divest. Provost v. Greneaux, 19 How. 1; Succession of 
Deyrund, 9 Rob (La.) 358. It is a sound rule of construction never to 
consider laws us applicable to cases which arose previous to their pas- 
sage unless the legisiuture have, in express terms, declared such to be 
their intention. So where a person died unmarried and without lawful 
issue, but having collateral heirs and an illegitimate son, who was legit- 
imized by un act of the legislature giving to him all the benefits and 
rights of a child born in lawful wedlock, and the act was not approved 
so us to become a law until the day after the death of the phan ery it 
was held that the right of the state to the collateral inheritance tax had 
vested, and they were not divested by the act. Galbraiths v. Common- 
wealth, 14 Penn. St. 258. Where the situs of the property and that of 
the decedents and heirs or devisees is the same, there can be no question 
of the authority to impose the tax, but where the si ws of these is dif- 
ferent, it is often questionable as to the authority of the respective states 
to impose the tax. The state where decedent is duuaictied may impose 
the tux upon all personal property situate within its limits, or which can 
only be reduced to possession through its courts, though the evidence of 
it may be iu another jurisdiction. ‘the state which is not the domicil 
of the decedeit may impose the tax as to all chattels in its limits, on all 
negotiable instrumeuts in its limits and all debts which can only be col- 
lected through its courts. 4% 45, 46, ai.d authorities cited. In Pennsyl- 
vania the tax was imposed on all estates, real and personal and mixed 
of every kind whatsoever, passing from any person who may die seized 
or possessed of such estate being within this commonwealth.” S., a 
native of New Jersey, afterwards domiciled in Philadelphia, and at time 
of his death domiciled in Paris, bequenthed 20,000 francs to one Briel, a 
native and resident of France. The executor resided in Philadelphia 
and took out letters there. The estate consisted of a bond secured by 
mortgage on property in Philadelphia, bills and notes of persons resid- 
ing there and stock in Pennsylvaniaand New Jersey corporations. The 
estate was held liable to the collateral inheritance tax; the court seem 
to rely upon the words of the statute: “‘It is not the person, but the 
estate within this commonwealth on which the tax is levied.” Com- 
monwealth v. Smith, 5 Penn. St. 142. A testator bequeathed certain lega- 
cies, and gave the residue of his estate to collaterals. He resided in 
Pennsylvania, and owned real estate in Minnesota. His executors, under 
authority conferred upon them, sold the lands and mixed the proceeds 
with other funds of the estate. The personal estate was sufficient to pay 
the debts and pecuniary legacies. The tax was claimed on proceeds of 
sale of the land in Minnesota. It was held not liable. Drayton’s Ap- 
peal, 61 Penn. St. 172. Sharswood, J.: “‘The test is to consider the 
nature of the thing devised or descended, and to ascertain its condition 
at the time of its passing from the person who died seized or possessed 
thereof at the time of his death.”” This land was in Minnesota, and 
passed directly to the devisees, and vested in them in fee upon the death 
of the testator; its conversion did not change its character as to the tax. 
Where property is devised by will to one person, with power to appoint 
in favor of others, in determining whether the property is subject to a 
collateral inheritance tax, in the Sends of the appointees, we look to the 
relation which they sustain to the testator, and not to the appointor. 
testator devised his estate in trust for his daughter, for and during her 
natural life, and at her death to such person as she should appoint; she 
appointed in favor of her brothers and sisters. They were held not 
liable; they did not take under her will; she only designated those who 
took under her father’s will, Commonwealth v. Williams, 13 Penn. St. 
29. So where A. McDonald, domiciled in Maryland, bequeathed the in- 
terest on $20,000 to his sister M. McDonald, during her life, with power 
of appointment by will as to one-half. M. McDonald, domiciled in 
Pennsylvania, by will appointed in favor of 8. Duffield, her sister, resi- 
dent in Pennsylvania, and directed the executors of her brother to pay 
the amount, it was held that 8. Duffield took under the will of her 
brother and not under that of her sister. The fund was in Maryland at 
the first testator’s death; it was not an estate of which any one was 
seized or possessed in the state of Pennsylvania. The court in this case 
repudiate the doctrine of the English courts, that such an estate would 
be liable in equity to the creditors of the appointors as against the ap- 
pointee. Commonwealth v. Duffield, 12 Penn. St. 277. And where a 
testator in his lifetime executed a deed for land to his nephew, and re- 
tained possession of it for a while, and then delivered the deed to a third 
rson to be delivered to his nephew when called for, it was not called for 
until after the testator’s death. In his will he devised the same land to 
his nephew, stating that he had directed it to be conveyed to him, but to 
make it certain and effectual he made the devise. The court held that 
this was such a transmission and delivery of the title of the land in the 
lifetime of the testator, that it was not subject to the collateral in- 
heritance tax. Stinger v. Commonwealth, 26 Penn. St. 422. But a 
bond .due testator devised to A, upon condition that A makes no 
charge for board or services rendered, which the executors are directed 
to cancel, is liable to the collateral inheritance tax; the conditions are 





Penn. St. 220. The appraisement of the estate is conclusive as to the 
value, or amount upon which the tax is placed. 26 Penn. St.422. The 
tax is paid upon the balance of the estate upon the audit of the pe 
representatives after payment of charges of administration and debts; 
this balance is theoretically in cash. The tax is not upon the —— 
articles of which the estate is composed; it is on the estate of the de- 
cedent. And such tax is vaiid if a part or whole of the estate should 
be in United States bonds; it is not a tax on the bends, but upon the 
civil privilege of succeeding to the estate. Strode v. Commonwealth, 
52 Penn. St. 181, 189. This tax on the succession is sometimes made in 
the form of a tax on the admission of the will to probate or qualification 
of the administrator where there is no will, when it is called a probate 
tax. %454, Mecson & Wel, 171 and 1. M. R. 530; 8 Bligh, 44; 2 46 
and authofities. Sometimes both are imposed ; a tax on the privilege ot 
probate, to be paid as a condition of exercising the right of personal 
representative, and also a tax on the amount of property passing to col- 
lateral kindred. Actsof Virginia Legislature, 1874-5, p. 286, 32 12 & 18. 
When the statute makes no express provision on the subject, the collat- 
eral inheritance on the succession tax is payable when settlement is 
made with the legatees, although the estate has not been fully admin- 
istered. Atty. Gen. v. Pierce, 6 Jones Eq. (N. C.) 144. By express 
provision of statute, the United States succession tax is to be paid at 
the time the successor became entitled in possession to his succession, or 
to the receipt of the income and profits thereof, and is to be paid by the 
executor, trustee, or other person having control of the funds. Davidge 
& Kiiball. Int. Rey. p. 244, 22 281, 282 and p. 490. When the statute 
is silent on the subject, the personal representative is not liable for the 
tax; it is a tax on the exercise of a privilege by the party who succeeds 
to the property. The tax on suits, deeds and notarial seals is of the 
same nature as the succession tax, and its collection is usually enforced 
by making the payment of the tax a condition precedent to the bring- 
ing of the suit, recording of the deeds, or validity of the notarial act. 

, 6. Income.—The gross revenue of an individual, whether it arises 
from rents of real estate, interest on money loaned, dividends on stock, 
or compensation for personal services rendered in “~ trade, profession 
or occupation, constitutes his income. A tax upon all persons in pro- 
portion to their income is said to be the most equitable mode of taxa- 
tion. Walker on Science of Wealth, 350; Bronson, J., in People v. 
Suprs. of Niagara, 4 Hill, 20. But such taxis never imposed upon all 
persons, nor upon the gross income: it is usually upon the annual in- 
come of certain persons, in excess of a certain amount, allowing deduc- 
tions of various kinds. Davidge v. Kimball, Int. Rev. p. 224-5; Acts 
of Legislature of Virginia, 1874-5, p. 285. Similar statutes are in force 
in other states. The income referred to in a statute is that of the cur- 
rent and not of the previous year. State v. Elfe, 3 Stroffs, (S. C.) 395. A 
tax on the capital stock of a bank, making a dividend of one per centum 
yearly, from the 1st of January, 1841, to Ist January, 1846, inclusive, 
was held not to apply to a dividend declared by the bank on the 30th of 
December, 1840, on the business of the last six months, although not 
paid until January, 1841. ‘New burthens ought always to be prospec- 
tive, not merely from the date of the tax act, ‘but also from the time of 
the asssessment.’”” Commonwealth v. Penn. Ins. Co., 13 Penn. St. 165. 
Annual premiums received by an insurance company constitute a part 
of its income, and when the charter of a city vests in the corporation 
in general terms, the power of taxation and assessment of all property 
within the city, such premiums received by an agent residing in the city 
are not subject to taxation, they are not property, but income. Dubuque 
v. Northwestern Ins. Co., 29 Iowa, 9. Dividends received from shares 
of stock in corporations constitute income and may be taxed as such, 
and this is true whether such profits are divided or not. If such divi- 
dends are paid in stock certificates, or if instead of being paid to the 
stockholders, they are invested in real estate, machinery or raw material 
for the purpose of being manufactured for the use of the company, or 
even if they are appropriated to the payment of debts of the corpora- 
tion, they are liable to tax as income. In each of these methods of dis- 
posing of the profits of the corporation, the value of the shares is in- 
creased. These profits are incidents of the shares, and the property of 
the shareholder, subject to sale, gift or devise. The Collector vy. Hub- 
bard, 12 Wall. 1. This case was decided both upon principle and the 
express words of the statute. March v. Railroad, 43 N. H. 520. Where 
the tax is imposed on the annual net earning or income of a corpora- 
tion, the income, after deducting running expenses, is the amount to be 
taxed ; that portion of income devoted to re-payment of capital is in- 
cluded as a part of the income and liable to the tax. Commonwealth 
v. Ocean Oil Co., 59 Penn. St. 61. But if the tax be upon “ profits or 
income ”’ it will not be construed to mean net profits or income. People 
v. Supervisors, etc. 18 Wend. 605. Where a tax is imposed on divi- 
dends, the declared dividend furnishes the means of ascertaining the 
amount of the tax. A corporation chartered by Pennsylvania, leased 
its line to another company, who agreed to pay ten per centum per an- 
num upon the par value of the stock, excepting the amount owned by 
the lessee. It was claimed that the tax should be only on ‘the ten per 
centum of the stock owned by the lessor. It was held liable for ten per 
centum on the whole capital ; the state will not look to the relations be- 
tween lessor and lessee in such a case. The treasurer of the corporation 
having returned to the auditor-general ten per centum as the amount of 
the dividend of the company, that will be regarded as the true amount. 
Atlantic & Ohio Telegraph Co. v. Commonwealth, 66 Penn. St. 57. A 
question has been raised as to whether the increase in value of the prop- 
erty isincome. Political economists hold, that such increase is but de- 
ferred income, and if taxed, the tax shall be laid upon the yearly in- 
creasing value. Walker Science of Wealth, 352. The Supreme Court 
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of the United States seems to take a different view of the matter in 
construing the statute in reference to the tax by the federal government 
on income. In that case the party purchased government bonds, 
and after holding them for four years, sold them at an advance of 
$20,000. It was claimed that this gain was liable to the income tax 
in the year of the sale of the bonds, under the act of March, 1867, which 
provides that, “there shall be levied, collected and paid annually upon 
the grins, profits and income of every person... whether derived from 
any kind of property, rents, dividends, interests or salaries, or from any 
profession, trade or employment, or vocation, . . . or from any source 
whatever . . . a tax of five per centum on the amount so derived over 
$1000. And the tax herein provided for shall be assessed, collected and 
paid upon the gains, profits and income for the year ending the 31st of 
ecember next preceding the time for levying, collecting and paying 
said tax.” Another portion of the statute provided the profits made ! 
upon the sales of real estate within the year, or two years previous, 
should be a part of the income liable to tax. The court in their opinion 
lay much stress upon the fact, that the profit upon sales of real estate 
arising from increased value, is canal provided for, while the gains, 
profits, and income referred to in the first part of the act, are evidently 
the gains of a particular year, which are to be taxed annually, and are 
the gains of the year immediately preceding that in which they are as- 
sessed. And they decided that the advance in the value of this personal 
property during a series of years, did not constitute the *‘ gains, profits | 
or income ”’ of the owner for the vear in which the sale was made, liable 
to tax under the act March 3rd, 1867. Grey v. Darlington, 15 Wall. 63. 
While the court lay great stress upon this view, they use this language : 
“The mere fact that property has advanced in value between the date 
of its acquisition and sale does not authorize the imposition of the tax | 
on the amount of the advance. Mere advance in value in no sense con- 
stitutes the gains, profits or income specified by statute. J¢ constitutes 
and can be treated merely as an increase of capital.” Field, J., Ib. 66. | 
Which is adverse to the views of the political economists ; they regard 
the advance as deferred income; the courts regard it as an increase og 





capital. The taxation of the income received from property, and the 
property itself, may be regarded as double t:xation, and will not be 
presumed although a valid exercise of the taxing power. In Massachu- 
setts there is a provision by statute that, ‘no income shall be taxed 
which is derived from property subject to taxation.”” W., engaged in 
business of a leather dealer in Boston, resided in Medford ; he was held 
liable to be taxed on his income from his business at his residence in 
Medford, although the stock in trade was taxed in Boston where it was 
situated. This statute was not intended to apply to income derived 
from dealings in merchandise. Wilson v. County Commissioners, 103 
Mass. 544. Under a statute taxing “trades, professions and occupa- 
tions,’’ the salary of a professor of a college is taxable; it is an occupa- 
tion. Union County v. James, 21 Penn. St. 525. The income of a non- 
resident of a state, alien or citizen of one of the states, is not liable to 
be taxed by a state in which he does not reside, although the income be 
derived from the bonds of a corporation chartered by that state and se- 
cured “upon property within its territory. Railroad Co. v. Jackson, 7 
Wall. 262; State Tax on Foreign Held Bonds, 15 Wall. 300. If the 
taxpayer refuses to give his income to the assessor, he may ascertain it 
from enquiry, :ind fix it to best of his judgment. If acting in good faith 
under these circumstances, it is fixed at an amount really larger than the 
true income, the tax is valid and its collection can not be resisted. 
Nor is it any defence to a suit for a tax on income, that it has been ap- 
plied to the reduction of indebtedness upon a purchase of real estate, 
upon which a tax is paid. Lott v. Hubbard, 44 Ala. 593. In the case 
of Gray v. Darlington, while the court decided that the increase in value 
of personal estate was not taxable as income under the act 1867, and 
express the opin’on that such increase in value is not ‘income, but capital, 
they do not express any opinion as to the validity of that part of the 
statute which imposes’a tax on the increased value of real estate in ex- 
press words, in which Congress, as to the increased price of real estate, 





.treats such increase as income, and not as capital. Should Congress in | 


express words tax the increased value of personal estate as income, no | 


doubt such tax would be held valid, and the effect of the case under con- | - 


sideration, restricted to holding merely that Congress by act of 1867,did | 

not intend to tax such increased value as income. The income of a judge | 

may be taxed, and such taxation does not conflict with the provisions of | 

the constitution, * that the compensations of judges shall not be dimin- 

ished during their continuance in office.” Northumberland Co. v. Chap- 

man, 2 Rawle, 73. W. Hz. B. 
NorFotk, VA. 


Correspondence. 
ALLISON V. LOUISVILLE ETC., R. CO. 
Sequin, Texas, June 15, 1876. 


Eprrors Central Law JouRNAL:—Has your attention been called 
to *the case of Allison v. Louisville ete., Railway Company, 10 Bush, 
Ky. Reps. 1? I regard the doctrine of that case a very dangerous one, | 
if not unsound as legal propositions. It is not in keeping with the de- 
cisions of that Solingulshed count, and I think it hasty, Railway char- 
ters, though traversing the entire limits of a state, and making provision 
for subscription to stock by counties, have uniformly been held private 
acts. Again, how can the recital in the preamble bind persons not par- 
ties? Suppose an act should recite that A and B, man and wife, desired | 
a divorce, and the act went on and attempted to divorce them, when in- 





fact they knew nothing of it; would it bind them, or in fact divoree 
them? The doctrine is a dangerous one, if sound. 
[And if it is dangerous, it certainly is unsound.—Ep. C. L. J.] 


Book Notices. 


Tue AMERICAN Reports. Volumes 16, 17. With Notes and References. 
By Isaac Grant THomeson. Albany: John D. Parsons, Jr. 1876. 
We have previously had occasion to express our high estimation of 

this series of reports, and are glad to know that our opinion of their 

value accords with that of the profession throughout the country. The 

“‘ American Reports” are increasingly popular, and deservedly so. The 

two volumes now before us are full of compact law, are equal in interest 

and value to any of their predecessors, and many of the cases are en- 
riched by notes prepared by the learned and careful! editor. 


Queries and Answers. 
QUERIES. 
[In order to save space, queries inserted in the JourNAL will hereafter 
be numbered during the year. In answering queries, correspondents 
£ ; £4 I 


| are requested to give the number of the query answered, ] 


13. Validity of Printed Signature.—A municipal charter pro- 
vides that no ordinance shall be in force until published, recorded and 
signed by the president of the municipal board. An ordinance was 
passed, published by printing, as sequiseh, and a printed copy, with the 
name of the president printed thereto, was ental in the record book ; 


‘and this was the only recording and signing attempted. No point 


is made on the recording. Is the printed signature a sufficient signing ? 
When « public officer is required to authenticate an act by signing, can 
he adopt a printed signature? Answer, with authorities. R. M. J. 

ILLINOIs. 

[We have no doubt whatever that this should be held to be no signing 
within the meaning of the charter. The objection is, that there is no 
authentication whatever, nothing to show that the president of the board 
had compared the printed text with the original draft of the ordinance 
as it passed. From aught that appears, gross clerical or typographical 
errors may exist. We should not think that any authorities would be 
needed on the question. There would not seem to be room for two 
questions about the matter.—Ep. C. L. J.] 


Recent Reports. 


SEVENTY-SEVENTH ILLINOIS Reports.—We have for sometime had 
upon our desk the advance sheets of cases argued and determined in 
the Supreme Court of Illinois, kindly furnished us by Hon. Norman L. 
Freeman of Springfield, the reporter of the court. The decisions of 
this court occupy a high position in the country, both from the emi- 
nent character of the judges, and the variety and magnitude of the prin- 
ciples and issues involved in many of the cases. The number and ex- 


‘ tent of the railronds in the limits of that great state, make the decisions 


on this subject of unusual importance, and we add, among others, a nuim- 
ber of these, 

The decisions were made in the year 1875, and forma part of the 77th 
volume of Illinois Reports. 


Railway Charter — Estoppel — Specific Performance. — 1. 
Where a party gave his obligation to convey to a railway company a 
right of way over his land, and the charter of the company was after- 
wards changed, and, by subsequent enactment, the company was author- 
ized to divide its road into sections, and to let and construct any of them, 
which amendments were accepted by the company, and the party, be- 
ing a stockholder and director of the company, expressly approved such 
amendments, and acted under their authority, and wuthorized and ap- 
yroved acts done under the same, Held, that he was not only bound by 
implication, as a stockholder, to the act of acceptance of the amend- 
ments, but also by his own acts as a director, in exercising the new pow- 
ers conferred, and was equitably estopped from alleging that the cor- 
poration had ceased to be that to which he became obligated. 2. If a 
railway company fails to commence work or complete its road in the 
time limited by its charter, the state alone can take advantage of the 
failure, and if it waives its right to do so, by extending the time, no one 
else can complain, or set up such fuct as a release from his contract with 
the company. 3. Even if a party, who has given his obligation to a 
railway company to convey a right of way, had a right to rescind the 
same for delay in the construction of the road, good faith would require 
him to give notice of such inténtion before the company takes posses- 
sion of the land and constructs its road, so that it may adopt another lo- 
cation, or take proceedings to condemn, before rendering itself otherwise 
liable. Ross v. Chicago, Burlington and Quincy R. R. Co., et al., p. 127. 

Corporation—Receiver—Right of Stockholder.--1. A decree 


for closing up the affairs of a corporation on the ground of insolvency, 
and the appointment of a receiver, in a suit brought under the 25th 


| section of the “act concerning corporations,’ approved April 18, 1872, 


is not binding upon any stockholder not made a party to the suit. 2. In 
asuit by a receiver of an insolvent corporation against a stockholder, to 
recover unpaid subscription, the plaintiff must show clearly a legal right 
to institute and carry on the same, and to this end he must show his ap- 
pointment by a decree which is conclusive against the defendant, and 
the decree will not have this effect unless the defendant was a party to 
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the suit against the corporation. 3. A decree against an insolvent cor- 

yoration, closing up its affairs and appointing a receiver, which author- 
izes the latter to compromise, in his discretion, with stockholders with 
regard to the payment of their subscriptions, is erroneous, especially so 
when all the stockholders are not parties to the proceeding. Each 
stockholder has a vested right in the contract for subscription of every 
other stockholder. Chandler v. Brown, p. 331. 


Railroads—Protection of Passengers—Evidence.—1. Where 
several railway companies have provided in their depot building, in a 
large city, separate waiting-rooms for ladies and gentlemen, a regulation 
that no gentlemen without a lady shall be allowed to enter and remain 
in the ladies’ room, is not only reasonable, but absolutely necessary to 
enable the companies to discharge a duty they owe the public, of pro- 
tecting females while at the depot from violence and insult. 2. Where 
aman, without any lady, went into the ladies’ waiting room of a union 
depot in a city, there being a different room provided for gentlemen, 
and, about dusk, went into the ‘ladies’ private room,” and when or- 
dered out by a servant of one of the companies using the depot, refused 
to go, and was then taken by the collar and put out upon the platform, 
he receiving no personal injuries, and his clothes not being torn, Held, in 
an action on the case for the acts of such servant, against the railway 
company, that the plaintiff, under the circumstances, was not entitled 
to recover. 3. A wide latitude is allowed in the cross-examination of a 
witness, but he is entitled to be protected by the court from unneces- 
sary insult and abuse by counsel. A witness can not be impeached on 
cross-examination, by questions irrelevant to the issue, which only tend 
to bully and degrade him. The Toledo, Wabash and Western Railway 
Co., v. Williams, p. 352. : 


Trustee—Duty of Railroad Directors — Fraud — Ratifica- 
tion.—1. It is illegal for directors of a railway company to become mem- 
bers of a ome with whom they have made a contract to build and 
equip the road, so as to share in the profits, and if they do, they will, in 
equity, be compelled to account for the profits realized. 2. The direc- 
tors of a railroad company are, in an important sense, regarded as trust- 
ees for the stockholders, and it is a breach of duty to transfer the trust, 
or to assume obligations inconsistent with that relation, or to place 
themselves in opposition to the interests of the stockholders, or in such 
a position as that their individual interests will prevent them from act- 
ing for the best interests of those they represent. 3. The rule which 
prohibits a trustee or agent, prvate or public, from assuming a position 
tending to produce a conflict between his individual interest and a faith- 
ful discharge of his fiduciary duties, is so strict that no question will be 
allowed to be raised as to the fairness of the transaction, and no actual 
injury to the cestui que trust need be shown. 4. Ifa trustee, as a direc- 
tor of a railway company, makes a contract for the building and equip- 
ping of the road, and reserves a private interest, or subsequently be- 
comes interested in its execution with a view to participate in the prof- 
its of the contract, the ces que trust, or stockholders, may, at their 
election, ratify the act, an pnsist upon the advantages of it in toto. 5. 
Is the directors of a railway company gratuitously give away certificates 
of stock, being a major part thereof, to contractors building the road, 
for the purpose of giving them a controlling influence in the election of 
officers and the management of the road, a court of equity will declare 
the same void, especially where a part of the directors are interested in 
the contract with the contractors. 6. No ratification of the acts of an 
agent or trustee will estop the principal or cestui que trust, unless he 
has been made aware of all the maternal facts and circumstances of the 
transaction that would in any way influence his mind or affect the trans- 


action. Gilman, Clinton and Springfield Railroad Co. v. Kelly et al., 


p- 426. 

Municipal Subscription—-County Bonds—Injunction.—1. If 
the people of a county vote a subscription in aid of a railway company, 
to be paid in bonds of the county upon certain conditions precedent, the 
county authorities cannot delegate power to others to determine when 
the conditions are performed, but must determine that fact themselves, 
as the authorized — of the people. This is an official trust, which 
cannot be delegated. 2. If the issue of county bonds in aid of a railway 
company is duly authorized by a vote of the people, the bonds to be de- 
livered upon certain conditions, the county board has no lawful power 
to issue the same in blank as to date, and place them in the hands of 
trustees, to be dated and delivered when the conditions are performed. 
They should not be issued until performance of the conditions. 3. If 
county bonds are issued and placed in the hands of individuals, for a 
railway company, before performance of the conditions upon which they 
were voted, they being improperly in such persons’ hands, any disposi- 
tion of them, except delivering them back to the county authorities, may 


be enjoined. 4. On a bill to enjoin the delivery of county bonds to a | 


railway company, issued under a a made since the adoption 
of the present constitution, where it is alleged that proper notice of the 
election was not given, and that a majority of the voters of the munici- 


pality, taking as a standard the number of votes cast at the last preced- 


ing election for county officers, did not vote for the subscription, the 
burden of proof rests — the company to show these things too 
place. The Board of Supervisors of Jackson County v. Brush et al., 
p- 59. 

Res Adjudicata.— Where prepesty was replevied from an officer 
on the all ground that it was held under an illegal levy, and, on 
the trial, the finding was against the plaintiff in replevin, who was or- 
dered to return the property, it will be presumed, in the absence of any 
showing to the contrary, that the question as to the legality of the levy 











was settled in the replevin suit, and such judgment in respect to the 
character of the levy will be binding in all collateral proceedings so 
long as it shail remain in force. McDaniel v. Fox et al., p. 341. 


Legal Tender—Gold Interest.—An obligation for the payment 
of ten per cent. interest in gold may be lawfully discharged, dollar for 
dollar, in any currency which the general government has declared to 
be a legal tender in the payment of debts. Therefore, any excess in 
interest beyond the rate allowed by law will not be relieved of the ob- 
jection of usury on account of the contract being to pay in gold, and 
the payment being made in currency, Reinback v. Crabtree et al,, p. 182. 


Will—Testamentary Capacity—Undue Influence—Practice— 
Evidence.—1. Old age and disease are not of themselves sufficient to 
incapacitate a party from making a valid disposition of his property by 
will, when no undue influence is practised. Even softening of the brain 
two years prior to the making of the will will not invalidate it, if 
the testator at the time of making the same was capable of transact- 
ing his ordinary business affairs. 2. Fraud or undue influence to ‘avoid 
a will, must be directly connected with its execution. The fact thatthe 
testator was influenced by the devisee in the ordinary affairs of life, does 
not show that the latter used undue influence in procuring the execu- 
tion of a will subsequently made. 3. The influence exercised over a tes- 
tator to avoid his will must be of such a nature as to deprive him of 
free agency, and render his act obviously more the offspring of the will 
of others than his own; and it must be specially directed toward the 
object of procuring a will in favor of particular parties, and must be 
still operating at the time the will is made. 4. Influence and persuasion 
may be fairly used; and a will procured by honest means, by acts of 
kindness, attention and persuasion which delicate minds would shrink 
from, will not be set aside on that ground alone. The influence, to vi- 
tiate the will, must not be the influence of affection or attachment. 5. 
The fact that the beneficiaries of a will are those by whom the testator 
was surrounded, and with whom he stood in confidential relations at the 
time of its execution, or that the principal beneficiary has for years had 
the exclusive management of the testator’s pruperty, or that the provis- 
ions of the will for the benefit of such person may seem grossly unrea- 
sonable or unequal, is no ground for inferring undue influence. 6, The 
fact that a testator many years before making his will expressed an in- 
tention to leave his property to his children equally affords no evidence 
of undue influence or mental incapacity, where a different disposition of 
his property is made, and such testimony should not be admitted in a 
proceeding to contest the validity of the will. 7. From the fact that 
juries are not slow to set aside a will if it does not comport with their 
ideas of right and justice, they should be accurately instructed as to the 
law, and no improper or irrelevant testimony should be allowed to 
go to them to ye their attention from the true issues. 8. On 
a bill to contest a will, the equity or inequity of a testamentary 
disposition of property by a testator of sound, disposing mind 
is not a subject of enquiry by the jury, and the inequality of 
the disposition of the testator’s property can not be urged as proof 
of undue influence, in the absence of other competent proof of that 
fact. 9. Upon the question whether a disease had reached such a stage 
at a given time before it had developed itself, that the subject of it was 
incapable of making a will or contract, or was irresponsible for his acts, 
the opinion of his neighbors—men of good, common sense—is of more 
value than that of medical experts. Rutherford et ux.v. Morris et al., 
p- 397. 


Sale—Exception in Delivery—Warehouse Receipts.—1. To 
affect subsequent purchasers without notice, and creditors, there must 
| be an actual delivery of personal property, to consummate a sale; but 
the rule has its exceptions, as in the case of warehouse receipts. Usage 
has made the possession of such documents equivalent to the posses- 
sion of the property itself. 2. The law makes no distinction in respect 
to grain purchased or acquired by the holder of such receipts from 


does not prohibit him from selling his property, and if he does so in 
good faith, he may become its future custodian ; and the fact that he 
keeps a public warehouse is sufficient to put parties on enquiry as to 
the ownership of grain stored. 3. Where a warehouseman purchased 
grain stored A him, for another person, and with such other person’s 
money, and took up his outstanding receipt, held by the vendor, and 
issued a new receipt to the person for whom he bought, it was held, 
that the grain was not liable thereafter to be taken in execution against 
the warchouseman. Broadwe/l v. Howard et al., p. 305. 





| Wational Bank—Liability of Stockholders—Estoppel—In- 
solvency.—1l. Primarily a creditor of a national bank may proceed 
against the party in whom the legal title to the stock is vested. Where 
shares of stock in a banking corporation have been hypothecated, and 
laced in the hands of the transferee, he will be subjected to all the lia- 
ilities of ordinary owners, for the reason the property isin his name, 
| and the legal ownership appears to be in him. 2. A stockholder of a 
| banking corporation, which is a corporation de facto, who participates in 
| its transactions and receives dividends, will, by such acts, be estopped 
| to insist, when sued by its creditors, that the corporation was not legal. 
Whether the bank has been regularly organized or not is not a defence 
that can be availed of by a stockholder as against a bona fide creditor, 
if it appears there was a corporation de facto. 3. To prove the insol- 
vency of a banking corporation, no better evidence need be produced 
| than a return of nulla bona, made by the sheriff upon execution against 
| the bank. Wheelock v. Kost et al., p. 296. 











others, and those acquired from the warehouseman himself. The law - 





i i 


euUv m1 er ™ YY 


July 21, 1876.] 


CENTRAL LAW JOURNAL. 473 





Chancery—Discretionary Relief—Concurrent Jurisdiction— 
Fraud.—l. Prior to the passage of the act of 1869, a court of equity 
would not assume jurisdiction to remove a cloud from the title to real 
estate, unless it appeared that the owner was in possession, for the rea- 
son that the law afforded him a complete remedy in the action of eject- 
ment. That act has given jurisdiction in cases where the land is unim- 
proved and unoccupied. 2. The rescission of contracts, the cancellation 
or the delivering up of agreements, securities or deeds, or the specific 
performance of contracts, are not matters of absolute right, 4 m which 
a court of equity is bound to pass a final decree; but in such cases it 
will exercise a sound legal discretion in granting or refusing relief, 
according to what is reasonable and proper under all the circum- 
stances of each particular case. 3. It may be stated, as a general prop- 
osition, that, in all cases arising out of fraud, equity has concurrent 
jurisdiction with courts of law. But parties will be referred to that 
forum where justice can be most effectually administered, and the right 
most satisfactorily established. As a generai rule, it is better, in all 
cases of a doubtful character, presenting a conflict of evidence, that the 
parties should be remitted to whatever remedy they may have at law, 
although equity might entertain jurisdiction. Wing et al. v. Sherrer, 
p- 201. 


Notes of Recent English Decisions. 


Promissory Note—Direction by Holder to Pay to Third 
Party—Invalid Declaration of Trust.—Bu/heck v. Sylvester. High 
Court Chancery, D. W. 45 L. J. Rep. Chy. 280. A testatrix who had 
lent £300 to S. on his promissory note, payable on demand, directed him 
after her death to pay the interest to her sister for her life, and afterwards 
to divide the principal among her sister’s children, which 8. agreed to 
do. The testatrix died without having demanded payment of the note, 
which was found uncancelled among her papers at her death. Held, 
that as the testatrix had not parted with her legal title to the money, the 
direction did not create a trust. 


Slander—Charge of Adultery against a Trader’s Wife, an As- 
sistant in his Shop—Damage—General Loss of Custom.— Riding 
v. Smith. High Court, Ex. Div, Ibid. 281. A declaration alleged that 
the plaintiff carried on business as a grocerand draper, and Margaret, his 
wife, assisted him in and about the conduct and carrying on of the same ; 
and the defendant falsely and maliciously spoke and published of the 
said Margaret, in relation to the said business, and her conduct therein, 
certain words (set out), charging that she had committed adultery with 
the Rev. J. A., upon the premises where the plaintiff resided and ear- 
ried on business as aforesaid, whereby the plaintiff was injured in his 
business, and L. A. N., T. H. and B. H.. and many other persons who 
had theretofore dealt with him in his business, ceased to deal with him, 
and he was unable any longer to carry on the same. At the trial, the 
publication of the words to persons in the plaintiff's town was proved, 
and evidence given of a general loss of custom in the business of the 
plaintiff, attributable only to such publication, but no evidence that any 
Ss customers had ceased to deal with him. Held, that the dec- 
aration showed a good cause of action, and that general evidence of loss 
of custom was sufficient to support the allegation of damage. Per Kelly, 

}. B.—To publish of a trader any statement, the material consequence 
of which would be to prevent customers dealing with him, is actionable, 
if followed by a general loss of custom in consequence of such publica- 
tion. 


Husband and Wife—<Action after Dissolution of Marriage.— 
Phillips v. Barnet. 2 B. Div. 34 L. T. Rep. N. 8.177. To an action 
of assault the defendant pleaded that at the time of the accruing of the 
alleged cause of action the plaintiff was the defendant’s wife. The 
—— replied that before suit her marriage with the defendant had 

een dissolved upon her petition, Held, upon demurrer, that the action 
would not lie. 


Trade-Mark—‘‘Singer” Sewing Machine Injunction.— Singer 
Manufacturing Co. v. Wilson. High Court of Appeal. 11 Law Journal, 
78. Appeal from the decree of the master of the rolls, dismissing the 
plaintiff's bill filed to restrain the defendant from advertising and selling 
sewing machines as “Singer’’ or “‘Singer’s’’ machines. Held, that 
there was an essential difference between the use of a name as a trade- 
mark affixed to the article itself, or on any wrapper, or the like, and the 
advertisement of the article under a certain name, by way of descrip- 
tion. Where a name was used as a trade-mark (which was not the case 
here) intermediate purchasers or dealers were placed in a position to 
commit a fraud by false representations to which the name affixed gave 
a probable color, and the use of the name would therefore be restrained, 
though no fraudulent intent was shown. Where, however, the name 
was not used as a trade-mark, it had never been decided that its use 
would have been restrained without something to show frandulent in- 
tent. Such a case was, indeed, here set up, but it was not substantiated ; 
and the appeal must be dismissed. 


Negligence — Master and Servant —Injury from the Negli- 
gence of a Fellow-Servant.—JLovel/ v. Howell. High Court of 
Justice, Com. Pleas ‘Div. 11 Irish Law Times, 171. The defendant had 
a warehouse by the side of the Thames. The plaintiff was employed 
by the defendant at weekly wages for two or three hours each day and 
night, about when it was full-tide, to move the barges lying alongside of 
the warehouse. He had nothing to do with any of the work in the ware- 
house or in the loading and unloading the carts; but it was part of his 
service to go frem the barges to the office for orders, and the usual way 





of doing so was by going through the warehouse, at the door of which 
carts were loaded and unloaded. On one evening, whilst obeying an 
order he had received to go to the office, the plaintiff was injured through 
the negligence of a servant of the defendant who was engaged in raising 
a sack from a cart at the time the plaintiff was passing through the door 
of the warehouse on his way to the office. In an action for this injury 
the question was, whether the man by whose negligence the accident 
occurred was such a fellow-servant of the plaintiff as to preclude him 
from suing the defendant for the negligence. The court held that the 
case was not distinguishable from Morgan v. The Vale of Neath Rail- 
way Company, 35 Law J. Rep. Q. B. 23; Law Rep. 1 Q. B. 149, and 
Tunney v. The Midland Railway Company, Law Rep. 1 C. P. 291; and 
that, therefore, the two men were such fellow-servants. 


Equitable Set-off—Debt due to Trustee.— Middleton v. Pollack. 
Rolls Court, 33, L. J. Rep. x. s. 240. A. was an executor and trustee 
of a fund to which as to one moity he was entitled beneficially. The 
fund was in the hands of P., who died insolvent; at the time of P.’s 
death A. was indebted to P. Held, that A. could not set off the debt to 
the trust against his debt due to P. 


Will—Gift for Encouraging Prosecutions for Cruelty to An- 
imals—Public Policy.—Jn re Vallance’s Trusts. Before Hall, V. C., 
11 Law Journal, 83. J. H.V. by his will, directed his trustees to stand 
possessed of asum of £200, “for the page of encouraging prosecu- 
tions for cruelty to animals, and wished that £5 per annum should be 
paid to the superintendent of police at Hull, for the purpose of encour- 
aging his men in protecting dumb animals, and a sum of 1s. 6d. to each 
policeman and ot med oma through whose instrumentality or evidence 
a conviction for cruelty to any animal should take place :”’ and to distrib- 
ute the residue of his estate to the various charities therein mentioned. 
The question now arose, upon a petition by the superintendent of po- 
lice at Hull, whether the bequest of £200 for the purpose above men- 
tioned was not void as being contrary to public policy. The vice-chan- 
cellor held the bequest valid. Having regard to the amount, £5, given 
to the superintendent for the purpose of seeing that the policemen did 
their duty, he did not think that prosecutions would be undertaken 
which would not be commenced if this bequest had not been made. He 
did not imagine there would be any danger in holding that the bequest 
was valid; and he should, therefore, make a declaration a cordingly. 


Contract of Sale —Construction—Sale of Specific Crop— 
Vis Major.—Howell v. Coupland, Court of Appeal, 24 Weekly Kep. 
470. The defendant in March, 1872, agreed to sell to the plaintiff 200 
tons of regent potatoes grown on land belonging to the defendant, at a 
certain price, to be delivered in September and October, 1872. The de- 
fendant, at the time of the contract, had sixty-eight acres ready for 
planting potatoes, el of which was already sown, and the rest was 
sown afterwards. This quantity of land was enough in ordinary years 
to produce more than 200 tons. From no fault of the defendant, but in 
consequence of a potato blight which occurred in August, the crop 
failed, and the defendant was able to deliver only 80 tons. Held, in an 
action for non-delivery of the remainder, that, the contract being for the 
sale of part of aspecitic crop, the case was within the principle of Tay- 
lor v. Caldwell, 11 W. R. 726, 3 B. & Sm. 826, and that the delivery of 
the potatoes being prevented by vis major, the defendant was excused 
from the performance of the contract. 


Landlord and Tenant—Covenant to Useasa Private House 
—Sale by Auction. — Reeves v. Cuttel/. High Court Chancery, 24 
Weekly —< * 485. A covenant to use a house as a private house only is 
not broken by an auction sale on the premises of the furniture belong- 
ing to the house. 


Partnership—Dissolution—Liabilities of Old Firm Blended 
in Account with those of New Firm Continuing the Business 
—Appropriation of Payments.—Hovope v. Keay et al. High Court 
Chancery, 24 Weekly Rep. 485. Where « partnership has been dissolved 
and one or more of the partners continue the business, and a creditor of 
the firm continues the credit, and blends together his accounts with the 
old firm and the new, payments made by the new firm on account must 
be applied in the first instance to the satisfaction of the debt of the old 
firm. This rule holds good not only with respect to payments actually 
entered in the blended account, but also with respect to any sum of mo- 
ney paid without specific appropriation after the blended account has 
been sent in. 


Partnership—Agreement to Share Profit and Loss—Property 
in Goods.—A/faro v. De La Torre. High Court of Justice Chancery, 24 
Weekly Rep. 510. An agreeement between two persons to divide the 
sae or loss upon a sale of goods which are to be cua and paid for 

vy one of them does not create a joint property in the goods. Y., a 
merchant in Costa Rica, obtained from A. an introduction to T., a mer- 
chant in London, upon an agreement that A. should share the profit or 
loss upon all consignments made by Y.to T. Y. purchased produce with 
his own moneys and consigned it for sale on his account to T., drawing 
bills against the consignments, and at the same time informing T. of the 
interest which A. had in the transaction. A. without the knowledge 
of Y. wrote a letter to T., pledging his interest in the consignment to 
secure an antecedent debt of his own toT. T. having failed to meet the 
bills, and the goods consigned not having been resold, T. claimed an 
interest in the goods under the pledge by A. Held, that the arrange- 
ment between Y. and A. constituted no such partnership as to entitle A. 
or any one claiming under him to an interest in the goods themselves as 


against Y. Reid v. Hollinshead, 4 B. & C. 867, explained, 
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Legal News and Notes. 


—Tue United States Circuit Court for the Eastern District of Penn- 
sylvania has just decided in the case of Hartell e¢ al. v. Viney e¢ al., 2 
Weekly Notes, 602, that the word “centennial” is general property and 
can not be used for a trade-mark. 

—Tur Supreme Court of Illinois in Hoaghland v. Creed, submitted at 
the present term of this court, have decided that it is unconstitutional 
for a member of the bar to try a case as circuit judge, even where it is 
done under astipulation of the parties. In other words, that consent can 
not create a judge unknown to the constitution, or confer jurisdiction. 

—Dr. KENEALY is to the front once more, with a scheme which is to 
abolish at one stroke all the judges in general, and Chief Justice Cock- 
burn in particular. The learned queen’s counsel proposes to combine in 
himself all the law courts of the kingdom. To this end he is going to 
establish a ‘“ High Court of Arbitration,” to which all persons having dis- 
putes mayresort. Suitors appearing before his tribunal must enter into 
an agreement to abide by his award, and while the courts are to be nom- 
inal, justice is to be administered without fear, favor, or affection. A 
new feature of the Doctor’s court is that counsel are not to be allowed to 
appear. 

—A SPIRITUALIST MUST HAVE A JUGGLER’S LICENSE.—An application 
was recently made in the New. York Supreme Court by the Society for 
the Reformation of Juvenile Delinquents (which is, under a special act, 
entitled to all theatrical, etc., license fees), to compel Mrs. Annie Eva 
Fay, who advertises seances as a spiritual medium, to take out a jug- 
gler’s license. Mrs. Fay replied with affidavits controverting those of 
the complainant, and asserting that there was no human agency in the 
manifestations. The plaintiffs represented Mrs. Fay to be a professional 
juggler. Judge Donohue last week rendered a decision in the matter. 

e says: “ While the court should be careful in any attempt to restrain 

arties claiming to be in pursuit of knowledge or the exercise of relig- 
10us rules, the court should be equally careful not to permit the mere 
name of claim to sustain an exhibition that the statute contemplates 
should pay a license. It seems to me, after careful consideration of the case, 
that the defendant comes within the statute, and must be restrained.” 

—A. T. Srewart’s W1LL.—In the Surrogate Court of New York on 
last Wednesday, judgment was delivered upon the application, made by 
the contestants, to set aside the probate of the dece millionaire’s will. 
The petition was dismissed. Surrogate Calvin in rendering his decision, 
after dealing with the iegal points in the case, expressed himself as fol- 
lows: ‘Some observations and experience have led me to deplore the 

owing irreverent disregard by heirs-at-law and next of kin of the 

ast’ wills and testaments of those, who, by honest industry and 

prudence, may have acquired a moderate competence or an abund- 
ance, and who, pursuant to law, have presumed to bestow their 
pittance or their fortune according to their free will, resulting in the dis- 
sipation of fortunes, as well as family concord, by dishonorable and un- 
seemly legal contests, until the performance of a solemn duty has be- 
come an occasion of anxiety, lest its attempted performance should prove 
seriously detrimental rather than beneficial to those who are just objects 
of testamentary bounty. These evils are more felt and deprecated by 
those of moderate means than by the wealthy; and ina majority of cases 
where wills are executed, the amounts devised or bequeathed are 
small, and yet upon such meagre bounties depend the sustenance and 
comfort of an affectionate and loved helpmeet and the education of be- 
loved and dutiful offspring, the solace of venerated parents, or, perhaps, 
aid and encouragement of some worthy Christian charity or public ben- 
efaction. The interference with the deliberate and intelligent disposition 
of estates should not be encouraged.” 

—Spanisu Justice.—aA correspondent of the London Times, writes as 
follows: “Thirteen years agoa man named Pratt was sentenced by a 
Spanish tribunal to undergo, for a bad crime which, it was alleged, doubt- 
less on good grounds, that he had committed, a long term of penal servi- 
tude. That term ran to a close rather more than two years ago, and 
Pratt lodged his appeal for release with Her Britannic Majesty’s Minis- 
ter at Madrid. the appeal was, by Her Majesty’s Minister, placed in 
the hands of the then Minister of Grace and Justice, was duly exam- 
ined, approved, and the claim allowed. The order for the prisoner's 
release was made out, and only waited for the firma or signature and 
rubric of the minister. Unfortunately for the wretched man, who was 
lying in the loathsome prisons of Mellila (north coast of Africa), the 
minister went out of office before he had signed the order for release. 
Another minister succeeded him, and the matter was again examined by 
him, the claim allowed, the solemn promise that the prisoner shall be 
released again made to the British authorities, the order made out; the 
minister resigned ; the wretched convict’s just hopes were again nipped 
in the bud. With three other ministers of the same department, the 
same thing occurred ; the solemn pledge was given to the poor fellow 
that release was at hand; the pledge was broken, not wilfully or in bad 
faith, but owing to the constant changes in this department of the Cab- 
inet and the enormous amount of verbiage, forms, proceedings, etc., 
always incident to any judicial proceedings. The last Minister of Grace 
and Justice, the fifth before whom the case has come, promised faith- 
fully to sign; and, I believe I should be warranted insaying, gave a.ver- 
bal promise to Her Majesty’s Minister at Madrid, but he, too, has fol- 


lowed the way of his predecessors. It is now two years and five months. 


since this unhappy man I]’ratt was officially declared free. He has now, 
a prisoner, just been sent from one hell to another, and, after languish- 
ing at Melilla, will possibly die at Ceuta, especially if his lot be to be 
sent to the idio del campo, a prison in the country where the men 
are slowly starving.” 











—A curious illustration of the working of the alphabetical jury sys- 
tem, laid down by the last Irish jury act, occurred on Saturday in the 
Court of Common Pleas, Dublin. The first three names on the panel 
were each Michael Murphy, and when the name was called, three persons 
simultaneously answered. It transpired that in a panel of forty-eight 
names there were nineteen Murphys heading the list and seven Murrays, 
so that had all attended, the jury might have been composed altogether of 
Murphys.—[Solicitor’s Journal. 


—In England the recent change in the appellate jurisdiction of the 
House of Coats is cuusing a rood deal of trouble, as no one appears to 
know the exact practice to be pursued, none of the precedents of the 
courts as constituted before the passing of the judicature act being appli- 
cable under the new regime. A correspondent writes to the London Times 
on the subject as follows: “In February last we obtained a judgment of 
the House of Lords, dismissing with costs an appeal in which we were 
respondents. The costs were shortly afterwards taxed at about £700. 
The appellant declined to pay. Our solicitors then informed us that 
noliody air how the decree could be enforced, and that there was no 
modern instance of such a thing being done. There were ‘recognizances,’ 
but it was difficult to get them ‘estreated,’ and they were wholly in- 
sufficient in amount. There was the sergeant-at-arms, but, even if ulti- 
mately moved, he was a man of many fees and few terrors. No execu- 
tion could be issued, and the appellant’s property could not be touched. 
We were at first incredulous, but after our solicitors, their agents and 
counsel have been three months at work, we are now gravely presented 
with the written opinion of counsel that it will be wiser to discontinue 
the attempt to work the House of Lords’ machinery, and to try whether 
or not another court may help us by treating thé £700 due to us as a debt 
on which to ground a petition in bankruptcy (which we are told is 
‘doubtful.’ ’”’) 

—OneE of the most munificent benefactions of the present day is 
the endowment of Vanderbilt University, of Nashville, Tennessee. 
The grent railroad capitalist of New York, who has given his name 
and a million of dollars to the great work, will find in it the most 
enduring monument of his fame and wealth. It embraces a law de- 
partment in its general curriculum of collegiate study, and, at the 
recent commencement, the law class was addressed by Hon. J. L. T. 
Sneed, of the Supreme Court of Tennessee. From his able and eloquent 
address we make the following extract, which will doubtless be read 
with pleasure: ‘‘ Young gentlemen of the law class, my special mis- 
sion here to-day is to commune with you. ‘Fit words,’ said the phil- 
osopher, ‘are better than fine ones.’ I come to speak to you in plain 
words of the high career of honor, or the low career of shame, which, in 
the great vocation you have chosen, lies before you in two divergent 
paths, of which it is your prerogative to choose. It is difficult to con- 
ceive of a more interesting crisis in a human life than the spectacle of 
a young lawyer all panoplied for the tournament of life. He who under- 
takes the holy trust of a minister of public justice, with a competent 
knowledge of the law, has greater capacity and better opportunity for 
xood or evil in the state than any other citizen. Not his clients alone, 

ut his country also has a vital interest in his career, for the moment 
he enters the bar, with the determination to succeed, he has thrown 
himself into the line of preferment to the highest trusts which his coun- 
try can bestow. 1 might summarize the elements which help to make 
up the great lawyer, as I have discussed them before you, as integrity, 
studious habits, common sense, stability, some literary and scientific at- 
tuinments, ample preparation for every professional emergency, and 
knightly intrepidity in the performance of every professional duty—but 
my task would be incomplete if I should fail to admonish you that the law- 
ba like the pyramid of the Nile, must be slow in building, if he would 

e magnificent when built. ‘ Genius,’ said Sir Isaac Newton, ‘is noth- 
ing but toil at last.’ No fertility of thought—no fecundity of imagina- 
tion, no graces of clocution, no powers of declamation, however splen- 
did, can supply the patient plodding, and slow and careful thought, by 
which alone the lawyer hoards the treasures that to him and his coun- 
try may become richer than the exchequer of princes. There are two 
little musical words in the Latin tongue, that are to the lawyer so 
‘ profitable for doctrine, for reproof and instruction,’ that it is no matter 
of marvel that so grand a character as Sir Mathew Hale, caused them to 
be engraved on the head of his staff—Festina Lente. He had observed, 
he said, many witty men run into error, because they did not give them- 
selves time to think—while calm and slow men, who pass for dull, could 
search after truth and find it out—as with more deliberation, so with 
— certainty. There is one frailty with young lawyers, which I have 
snown to magnify itself into a great evil under the sun. It is a,dispo- 
sition to affect a readiness of erudition before men by advising their 
clients about important concerns without thought or examination. No 
lawyer should ever advise a client upon the streets, or away from his 
books about any matter of which he is not absolutely certain. If he 
does, he should charge the client who has the temerity to seek counsel 
under such circumstances a sound fee for the advice, and then a sounder 
fee for the risk the counselor runs of self-stultification. King George 
III could not have paid the English bar a higher compliment than 
when he said, ‘I have in ny dominions the greatest lawyers in the world, 
yet when I want an opinion, the best of them has to fly to his books.’ 
* Woe unto you lawyers,’ was not spoken in the sense of denouncing. a 
curse against the lawyer, said a great expounder of the law, if nota great 
commentator of the bible, but it was spoken in a ‘ quadrupedantic 
sense,’ as the plowman speaks to his horse or mule when he goes too 
fast. Festina lente. Hasten slowly asa student. Hasten slowly as a 
counselor. Hasten slowly in the preparation of your causes and your 


arguments.” 











